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Introduction 

The history of international law is the 
history of how established groups of people 
interacted with, and related to each other. 
Renowned sociologist Yuval Harari neatly 
points out that what makes homo sapiens 
successful as a species is their ability and 
tendency to “co-operate effectively in very 
large numbers.1” With this in mind, the 
development of humanity from primitive 
agricultural societies into the globalised and 
interconnected network of states in the modern 
world is a result of this affinity for co-operation. 
However, this was not a linear process. The 
states that exist, or are seeking recognition in 
the modern world were sculpted by vastly 
complex processes guided by evolutionary 
psychology, cultural development, 
philosophical innovation and imperial 
conquest. Generally, though, the states that 
facilitated the most effective cooperation 
among their own subjects, and with other states, 
were the most successful. In the modern world 
this is achieved by a set of normative concepts 
such as Westphalian sovereignty and territorial 
integrity that bind all legitimate states. Criteria 
for legitimacy however, are elusive at best, 
biased and colonialist at worst. Self-
determination, a concept intended to bestow 
international legitimacy on peoples, is seen by 
idealists as a liberating tool that helps peoples 
“to freely determine their political status and to 
pursue economic, social and cultural 
development.2”  Unfortunately, in the modern 
world, it has proven to be a problematic 
concept. Berman agrees, contending that, “Self-
determination challenges legal thought by 
posing the problem of law’s relationship to 
sources of normative authority lying beyond the 
normal rules of a functioning legal system.3” It 
is this intangibility of self-determination that 
has put it at the heart of historical international 
disputes.  This essay will provide a history of 
international law and explore how the concepts 
of sovereignty, colonialism and self-
determination intersect and affect the 
                                                             
1 Yuval Noah Harari, Sapiens (HarperCollins 2015). 
2 Yildiz, K “The future of Kurdistan: The Iraqi dilemma” 
(2012) Pluto Press 
3 Berman, N “We the people of Europe: reflections on 
transnational citizenship” (1988) Princetown University 
Press pg 56 
4 Neff, S C, “A short History of International Law” in 
Malcolm Evans (ed) “International law” (4th edn OUP) 
pg13 

development of International law, using 
Catalonia and Kurdistan as case studies. 

 

The historical development of the concept of 
sovereignty. 

Ancient societies were based on little 
more than the securing of resources in a fixed 
area and were structured largely by familial 
links. As the population of societies grew, a 
cultural consistency within the population 
became fundamental to allow citizens, who had 
never met each other, to believe in the same 
values and thus cooperate more effectively. 
During what Auguste Comte called the 
“theological stage of humanity4” cultural 
hegemony was secured by religion, which for 
centuries, was the vehicle for the international 
rule of law. Inter-state aggression was prolific, 
used to spread cultural influence and increase 
income from taxes and access to natural 
resources. This was loosely regulated by a 
concept of jus naturale which suggested that 
people were subject to a higher set of natural 
laws and that “humans do not make the natural 
law but could apply their gift of rationality to 
discern its content.5” These early naturalist 
concepts did not address issues of sovereignty 
and self-determination as it was obvious that 
state legitimacy was based on an ability to exert 
authority on citizens and on other states. An 
important turning point came in 1648 after The 
30 years of war in Europe with the peace of 
Westphalia which established a norm that 
interference in another state’s affairs was 
prohibited.6” The treaty also “developed a 
secular international society in Europe which 
gave rise to a new political order, based on the 
sovereignty of co-existing states.7”  Most 
importantly, this treaty marked out a “division 
between national and international spheres 
placing religion carefully in the realm of 
domestic law.8” This triggered Comte’s 
empirical age of humanity by ushering in the 
‘positivist’ school of international law. The 

5 Ibid pg 8 
6 Kissinger, H, “World Order: Reflections on the 
Character of Nations and the Course of History” (2014) 
7 Craven, M “Statehood, self-determination, and 
recognition” in Malcolm Evans, (ed) “international law” 
(4th edn OUP) 
8 Neff, S C,, “A short History of International Law” in 
Malcolm Evans (ed) “International law” (4th edn OUP) 
pg11 
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Westphalian model was the first tangible 
example of internationally recognised 
sovereignty which became widespread during 
the following centuries of European colonial 
imperialism. With regard to self-determination, 
the feature of paramount importance to the 
Westphalian model of sovereignty was that 
states were only sovereign as long as other 
powerful European states treated them as such. 

 

How Colonialism spread ideas of self-
determination. 

This aspect of Westphalian sovereignty 
was exposed during the period of European 
imperialist colonisation of the New World and 
the colonial paradigm remains the most 
significant feature of modern international law. 
A common criticism of imperialism is that 
“every people has a right to self-determination 
and should never be subject to the rule of 
another.9” This absolutist position that 
imperialism is morally abhorrent and deprives 
people of their natural rights is deeply 
problematic. Of course, many imperialist 
ventures relied on violence, brutal oppression 
and enslavement but, “to colour all empires 
black and to disavow all imperial legacies is to 
reject most of human culture.10” Empires 
proved to be the most stable form of governance 
and particularly in the colonial era they 
facilitated the spread of technological and 
idealistic development. Using the colonisation 
of India as an example, the British committed 
horrific acts of violent subjugation but also 
united myriad warring kingdoms and tribes into 
a unit that came to share a single national 
identity. The British also established a 
functioning judicial system that remained in 
place even after India became independent and 
laid thousands of kilometres of railway which 
was essential for the economic growth of the 
subcontinent. There were numerous colonial 
relationships between countries such as Britain, 
Spain and the United Provinces and the peoples 
they colonised. This paradigm is epitomised by 
the point that most anti-colonial conflicts were 
in the name of self-determination, human rights 
and socialism, all of which are European 

                                                             
9 Yuval Noah Harari, Sapiens (HarperCollins 2015). 
10 ibid 
11 Article 1 UN charter 
12 Chapter XI Article 9 UN charter 

legacies. This suggests that the history of 
international law was sculpted mainly by 
imperialism and the widespread popularity of 
the concept of self-determination is merely 
evidence of the proliferation of western values. 

 

How the colonial paradigm affects self-
determination in the modern world. 

After the second World War the UN 
charter identified “respect for the principle of 
equal rights and self-determination of 
peoples11” as being one of the fundamental 
values of the organisation. The charter goes on 
to state that “the fostering of self-government, 
development and the political, economic, social 
and educational advancement of countries that 
had not yet attained a full measure of self-
government12” would be a significant aim of the 
UN. This was later interpreted as a process of 
decolonisation by the General assembly in “a 
series of resolutions beginning with the 
declaration on the granting of independence to 
colonial territories of 1960.13” Despite the 
supposed efforts of the UN, the colonial 
paradigm continues to affect international 
politics, particularly it is detrimental to states 
that suffered from European colonialism who 
wish to rely on self-determination in a legal 
context. The best recent example of the colonial 
paradigm manifesting itself in such a way was 
the dispute over the Chagos islands. In this case 
the question was whether Britain had illegally 
split the territory of the Chagos islands from 
Mauritius. In dealing with this case, a clear 
divide emerged between countries who 
intended to treat the issue as a breach of 
international law (such as: Mauritius, El 
Salvador, The Congo and Kenya) and countries 
who sought to treat the dispute as a bilateral 
territorial dispute (such as the UK, the US, 
France and Canada.) This divide suggests that 
the old colonial powers are only willing to 
confer rights to weaker nations when it is in line 
with their other interests. In Chagos, the US 
spokesperson said that “the military base on 
Diego Garcia … was critical to regional and 

13 Matthew Craven, “Statehood, self-determination, and 
recognition” in Malcolm Evans, (ed) “international law” 
(4th edn OUP) 
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global security.14” This shows how powerful 
nations use international objectives to validate 
the erosion of the sovereignty of less powerful 
states. Similarly, the UK’s declaration of the 
Chagos islands as a Marine Protected Area 
(MPA) effectively served to deprive the 
Chagossians of their right to self-determination. 
In the view of Mauritius, the UK used the MPA 
declaration to subvert Chagossian authority. 
Furthermore as “the mere request for an 
advisory opinion [would have] no bearing on, 
nor adversely affect the security interests of any 
other state15” the attempt of the UK to obstruct 
an advisory opinion can be seen as the exertion 
of colonial power to limit self-determination 
and maintain colonial control of the region. 
This shows that while colonialism helped to 
spread liberal ideas of self-determination, 
colonial power is still exerted in such a way that 
often obstructs emerging states from enjoying 
sovereignty.   

 

The relationship between statehood, 
sovereignty and self-determination. 

It is important at this stage to identify 
the relationship between statehood, sovereignty 
and self-determination. It is generally accepted 
that sovereignty is a power that lies with the 
governing body of a state to “determine its own 
affairs without external interferences”16. 
Conversely, self-determination is a right of a 
people, who may have distinct cultural, 
religious or linguistic identity to decide to 
secede and create new states. While sovereignty 
and self-determination are rights that are held 
by a state or people, the concept of statehood is 
more elusive and appears to be a product of 
international law that arises from a need for the 
international community to identify which 
bodies can “rightfully enjoy the prerogatives of 
sovereignty.17” Article 1 of the Montevideo 
convention supports this view by explicitly 
providing criteria for statehood. States must 
have a permanent population, a defined 
territory, a government and the capacity to enter 

                                                             
14 UNCLOS Arbitration In the Matter of the Chagos 
Marine Protected Area Arbitration (Mauritius v. UK) 
2015 
15 Ibid 
16 Matthew Craven, “Statehood, self-determination, and 
recognition” in Malcolm Evans, (ed) “international law” 
(4th edn OUP) 
17 Ibid 

into relations with other states.  This final 
requirement poses a problem for states seeking 
recognition in the modern era as essentially the 
capacity to enter into relations with other states 
is determined by the UN. It follows then, that 
statehood is largely determined by recognition. 
This seems to support the constitutive theory of 
recognition which perceives recognition as a 
necessary act before the recognised entity can 
enjoy an international legal personality. Most 
contemporary writers however, adopt the 
declaratory view that recognition is merely a 
political act, recognising a pre-existing state of 
affairs. The examples of Catalonia and 
Kurdistan illustrate just how necessary 
recognition is for a state to enjoy international 
legal personality. They will be analysed in turn. 

 

Case study: Catalonia 

The situation in Catalonia represents a 
clash between “a reasonable demand for self-
determination and the fact of Spanish state 
sovereignty.18” The fundamental feature of 
Catalonia’s recent struggle for independence is 
that it relied on a referendum that the Spanish 
government did not agree too. This was an 
affront to Spanish sovereignty and can be 
contrasted with the Scottish independence 
referendum which was legitimate by virtue of 
the fact that it was agreed to by the other 
constituent parts of the United Kingdom, 
represented in Westminster. Where this consent 
does not exist, there is an inevitable tension 
between “the lofty proclamation of self-
determination with its demand for self-
government and the principle of territorial 
integrity.19” Therefore the illegality of this 
referendum is the main reason why states are 
unwilling to recognise Catalonia as a sovereign 
state in its own right. 

When legal, referendums and 
plebiscites are legitimate because popular will 
represents a pure form of democracy. However, 
self-determination manifesting itself in this way 

18 Phillip Stephens, 'Sovereignty And Self-Determination 
Collide In Catalonia' (Ft.com, 2018) 
<https://www.ft.com/content/47672d08-a8f8-11e7-ab55-
27219df83c97> accessed 3 November 2017. 
19 Matthew Craven, “Statehood, self-determination, and 
recognition” in Malcolm Evans, (ed) “international law” 
(4th edn OUP) 
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has historically given rise to instability and 
Margaret Thatcher called referendums “a 
device for demagogues and dictators.20” This is 
because sovereignty should not be fragile 
enough to be threatened by something as 
malleable as the popular will of the people. 
Liberty, as understood in international law, lies 
with the rule of law rather than the whim of the 
people. Nonetheless the emancipatory 
nationalism that became apparent in Catalonia 
after Woodrow Wilson’s “14 point” speech 
could result in legitimate independence 
following a legal referendum. This would be a 
way of Catalonians legally bringing their self-
determination to fruition. 

As Spain is unlikely to approve a 
referendum, the question is whether Catalonia 
can exercise its self-determination by declaring 
independence unilaterally. If so, the legitimacy 
of such an action would depend on recognition 
by the international community. However, the 
general practice of nations is to discourage the 
secession of other states. This is known as the 
Friendly Relations Declaration and was seen in 
Kosovo as after Kosovo unilaterally declared its 
independence in 2008 it was only recognised by 
110 of the UN member states21 and exists in an 
“apparent twilight zone of partial 
recognition.22”  This was a divisive issue 
because the ethnic minorities of other countries 
may have seen Kosovo’s action as “an 
appealing model for their own assertions of 
independence.23” This is supported by the fact 
that the countries that did not recognise Kosovo 
as a sovereign state generally had minority 
groups of their own, such as Russia, China, 
Greece and Spain. 

For Catalonia to achieve independence 
through self-determination, it either has to 
complete a legal referendum or be recognised 
by a significant number of UN member states. 
Either way, independence is dependent on 
treatment and recognition by other states, which 

                                                             
20 Phillip Stephens, 'Sovereignty And Self-Determination 
Collide In Catalonia' (Ft.com, 2018) 
<https://www.ft.com/content/47672d08-a8f8-11e7-ab55-
27219df83c97> accessed 3 November 2017. 
21 Qirezi, A ‘Settling the Self-determination dispute in 
Kosovo’ (2016) University of Pittsburgh Press 
22 Ibid 
23  ‘United States recognises Kosovo as an independent 
state’ (2008) Cambridge University Press p 639 

consolidates the constitutive view of 
recognition and self-determination. 

 

Case study: Kurdistan 

Kurdistan exists as a “geo-cultural 
region24” with significant populations in Iraq, 
Syria and Turkey. Each of these countries has a 
different attitude to its Kurdish population. 
While Kurds enjoy federal autonomy in Iraq, in 
Syria, the establishment of a Kurdish federal 
system was rejected and in Turkey, Kurdish 
bodies such as the PKK (Kurdish workers 
party) are treated as terrorists for acts of armed 
secession. Some Kurdish organisations are 
seeking to create an independent nation state 
with defined borders while others “campaign 
for increased autonomy within existing national 
boundaries.25” Ultimately, Kurds see their 
indigenous homeland, Kurdistan, as “divided 
against their will between four sovereign states, 
none of which recognizes their lawful rights for 
self-determination.26” 

The struggle for an independent 
Kurdish state started after World War One. 
Following the defeat of the Ottoman Empire, a 
provision for an independent Kurdistan was 
included in the 1920 Treaty of Sevres. 
However, the 1923 Treaty of Lausanne 
officially established borders for the states of 
Turkey, Iraq and Syria but made no provision 
for a sovereign state of Kurdistan. Like the 
Kosovars, the Kurds were treated harshly by the 
authorities of the sovereign states they existed 
in. Many were resettled, the Kurdish language 
was restricted, and the existence of a distinct 
ethnic profile was denied. The country’s which 
have large Kurdish populations have different 
reasons for denying Kurdish independence. In 
Iraq, which is the most tolerant of its Kurdish 
inhabitants, 15-20% of the population is 
Kurdish. Following the 2003 US invasion, 
Kurdistan was “to be treated as a federal 

24 Zaken, Mordechai (2007). Jewish Subjects and Their 
Tribal Chieftains in Kurdistan: A Study in Survival. 
Leiden, The Netherlands: BRILL. pp. 1–2 
25 Hamit Bozarslan “The Kurdish Question: Can it be 
solved within Europe?”, page 84 “The years of silence 
and of renewal” in Olivier Roy, ed. Turkey Today: A 
European Country? 
26 Saeed Kayeki, “The Kurdish Conflict: Aspirations for 
Statehood within the Spirals of International Relations in 
the 21st Century” (2010) 
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entity27” and “Kurdish was identified as a joint 
official language.28” Despite this, foreign and 
regional governments seek to “prevent the 
dissolution of the present borders and maintain 
a unified Iraq.29” The concern is that Kurdish 
self-rule could encourage the Shiite population 
to establish further political power which could 
result in instability. Similarly, it has been 
argued that Syrian Kurds have been denied 
autonomy because of cultural and religious 
conflicts of interest with Syria’s Arab 
population. In Turkey, where the Kurdish 
population is most oppressed, the armed 
struggle of the PKK under Abdullah Ocalan 
who called for increased Kurdish cultural and 
political autonomy has resulted in the deaths of 
an estimated 40,000 people since the 1970s30. 
This violence resulted in degenerated 
diplomatic relations which made the possibility 
of an internationally recognised Kurdistan less 
appealing to foreign states. 

Like in Kosovo, the concept of self-
determination in Kurdistan is obstructed by 
other interests of the international community. 
Despite the fact that Kurdistan satisfies most of 
the criteria of a state as defined by the 
Montevideo convention, many states are still 
reluctant to recognise its sovereignty as a result 
of the Friendly Relations Declaration. 
Alternatively, states don’t want to interfere with 
the Sunni/Shiite power shift that might take 
place following the emergence of an 
independent Kurdish state. This illustrates how 
self-determination, a right that should be 
exercised by peoples seeking independence, is 
legitimised by the practical recognition of the 
international community. This supports the 
constitutive view of recognition and shows how 
recognition in practice is necessary for states to 
enjoy legitimacy. 

 

The future of self-determination 

Going back to Harari’s point about 
cooperation being the fundamental 
characteristic of the success of homo sapiens, 
the historical relevance of self-determination is 
clear. It allowed linguistically and culturally 
distinct peoples to cooperate, speak in a single 
voice and to be heard by the international 
community. Thus, self-determination has been 
a key concept in establishing international law 
in the modern world, but it is proving 
problematic in an increasingly globalised 
world. It is clear in the 21st century, as a result 
of worldwide communications technology, that 
many of the world’s problems require 
cooperation on an international scale to tackle. 
For example, no single sovereign state could 
solve the problem of climate change, it can only 
be solved through the cooperation of many 
people from all over the world. Similarly, when 
injustice is seen across the world, it is the 
prerogative of all those who believe in human 
rights to advocate justice, not just those who 
share the same culture. Oscar Schacter agrees, 
contending that “transnational agendas such as 
human rights, feminism and environmentalism 
are promoting a type of international 
cosmopolitanism that is evidencing the decline 
of the authority of the nation state.”31 David 
Held takes this view further suggesting that “the 
contemporary era is marked by a de-
territorialisation of politics, rule and 
governance.32” This is evidenced by the fact 
that more and more sovereign states are giving 
up aspects of their sovereignty to international 
bodies such as the EU, the ICJ and the UN with 
a view to maximise international cooperation. It 
follows then, that self-determination might be a 
thing of the past as in the modern world it 
causes divisions more than it unifies.

 

 

                                                             
27 Yildiz, K “The future of Kurdistan: The Iraqi 
dilemma” (2012) Pluto Press 
28 Ibid 
29 Ibid 
30 'Who Are The Kurds?' (BBC News, 2018) 
<http://www.bbc.co.uk/news/world-middle-east-
29702440> accessed 5 November 2017. 

31 Schacter, O “the decline of the Nation state and its 
implications for international law” (1998) 36 Col JTL 7  
32 Held, D Political Theory And The Modern State 
(Wiley 2013). 
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The debate surrounding the idea of 
whether Islamic law is compatible with 
democracy, is an area where an abundance of 
literature has been written. The question is a 
highly complex one to answer, resulting in 
arguments and reasoning that to some are 
theoretically flawed.1 For the purpose of this 
essay it is useful to characterise ‘Western 
democratic ideas’ by alluding to the overall 
essence of democracy; Therefore, this essay 
will draw upon ideas consistent with liberty, 
justice and equality in order to prove existence 
of these democratic ideals in Islamic law. I will 
analyse the four main principles of Islamic 
Law: Sovereignty of God, Bayah (the pledging 
of allegiance), Shura (the idea of consensus) 
and Ijtihad (interpreting the sacred texts). These 
are principles which most Muslims agree are 
amongst the most important in Islam. My aim 
is to see to what extent liberty, justice and 
equality may be found in these fundamental 
principles. 

Sovereignty of God 

Al-Malik-Ul-Mulk is the explicit 
description in the Qu’ran of Allah’s eternal 
possession of sovereignty. Allah is the primary 
law-giver. This lies at the very core of Islam 
and resonates through Islamic law. It is a point 
of importance in this discussion due to its 
frequent use by scholars as an obstacle for 
Islam’s identification with democracy and 
democratic principles. Melchert illustrates the 
symbolic significance of Allah’s sovereignty 
and that: 

 “the exalted place of law in Islam may be 
seen to follow from the Islamic conception 
of God. He is Omnipotent, Transcendent, 
Unknowable in his nature, however he has 
revealed his will to us. This was nothing he 
had to do, He could have created us, then 

                                                        
1 Irfan Ahmad, ‘Democracy and Islam’ [2011] 37(4) 
Philosophy & Social Criticism 459, 460-466. 
2 Christopher Melchert, ‘Islamic Law’ [1998] 23 
Oklahoma City University Law Review 901. 

left us in the dark, but no, by pure grace 
and generosity, he let us know how we 
should behave to please him”2  

Thus, the significance that is placed on the 
teachings of the Qu’ran and its immense 
influence must first be appreciated. 

The belief that the words of Allah are 
the most fundamental principles of Islam is 
integral to most Muslims, which merits further 
exploration of the contradiction between the 
idea of democratic freedom and the belief of 
total surrender to the words of Allah.3 A 
simplistic argument would view this as a 
contradiction between the autonomy of man 
and the sovereignty of God.  

The Islamic scholar Khawala offers a 
riposte that a clash does not exist between these 
two elements if an appropriate distinction is 
made i.e. between the jurisdiction and the 
sphere of autonomous enquiry through logical 
reasoning and factual investigation.4 Here 
Khawala differentiates between logical matters 
and transcendental matters, recommending that 
these two areas of life need to be approached 
and treated differently, with the former falling 
within the realms of scientific methodology, 
while the later assumes a stronger connection 
with the supreme authority of the Qu’ran. 

If applied correctly, this distinction 
could remove the contradictions that have been 
identified between democracy and sovereignty 
of God and could subsequently result in a 
harmonious relationship between the two. 
However, to separate matters of logic and 
transcendence is arguably highly complex as 
the two are not binary; it is difficult to see how 
economic and political matters can fall neatly 

3 Ibid 
4 Jamal Khwaja, Democracy and Islam ; accessed 6 
January 2018. 
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into either category and thus in practice there is 
uncertainty as to how this would work. 

Khwaja also reminds us of the 
adaptable interpretation of the Qu’ran by the 
Prophet Mohammad, pointing out that to 
interpret the Qu’ran literally is to risk deviating 
from the text as well as the judgements of the 
Prophet.5 This is arguably a more compelling 
argument to support the idea that despite 
sovereignty of god being the most sacred 
Islamic principle, this is not a barrier to Islamic 
alignment with democratic ideas. Whilst 
Sovereignty of God is certain and irrefutable, 
the interpretation of his will is governed by 
men, thus providing the scope for democratic 
principles. 

The Bayah Principle 

Firstly, bayah (the pledging of 
allegiance), an important part of the 
constitution of Medina, required the pledging 
of allegiance to the ruler. Muqtedar, a Muslim 
scholar of our time stresses the weight put upon 
the idea of consent. He explains how; 

 ‘in the days of Mohammad, when a ruler 
failed to gain the consent of the rules 
through a formal and direct process of 
pledging allegiance, the rulers authority 
was not fully legitimised’.6 

 He thus highlights the imperative nature of 
bayah in authenticating the status and power 
given to subsequent rulers (“Khalifas”) from 
the birth of the constitution of Medina. Initially, 
the pledging of allegiance was given to the 
Prophet Mohammad, where the value that the 
Prophet ruled by virtue of consent of its 
citizens, was prominent.7 Consent can arguably 
be put forward as a feature of allegiance, 

                                                        
5 Jamal Khwaja, Democracy and Islam; accessed 6 
January 2018. 
6 Muqtedar Khan, ‘What is Islamic Democracy? The 
three C’s of Islamic Governance’ in Timothy Poirson and 
Robert Oprisko (eds) Caliphates and Islamic Global 
Politics (2015). 

whereby it is only after this pledge is made that 
the bond between sovereign and state is created, 
which is instrumental to the effective rulership. 
Therefore, with this in mind, the idea of consent 
and the values attributed to the meaning of 
consent, are ones of participation and 
autonomy, thus aligning with the democratic 
idea of freedom and liberty.  

Muqtedar equates bayah with ballot 
papers, in their value and purpose, a linkage 
that arguably illuminates a similarity between 
Western democratic processes and Islamic 
democratic processes, further emphasising 
Western democratic ideas embodied in Islamic 
principles. There are of course, different 
schools of thought that would disagree with this 
equation. Al Harbi asks ‘what about the people 
who do not have the desire to participate in the 
pledge’.8 Subsequently he raises questions 
about the nature of the pledge made, whether 
genuine consent was the root of pledges or if, in 
the times of the Prophet, ‘for a pledge to be 
legitimate it was enough for a person to believe 
that he has to obey the governor and that it is 
illegal to revolt’.9 Alluding to the motivation 
behind the act of consent being one of duress 
contradicts any notion of democratic ideas and 
rather leads to concepts synonymous with 
dictatorship. This question therefore queries the 
democratic principles in the practice of bayah, 
insinuating that bayah is used as a tool used for 
legitimisation of the head of state rather then 
used for the democratic choosing of one. 

Additional difficulties in the analysis 
of the bayah principle are realised in Goddard’s 
critique of the Al-Aqqad’s work. The 
fundamental point being made by Goddard is 
that in the classical period, bayah functioned as 
an oath of allegiance to an already established 

7 Ibid. 
8 Ibrahim Al-Harbi, ‘Islam Democracy and the Sharia’ 
(2007) 3(1) Journal of Islamic State Practices in 
International Law 48. 
9 Ibid. 
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ruler, who may have become established for a 
number of different reasons, some more 
consensual then others.10 This suggests 
problems with the selection process under the 
principle of ‘Shura’, which is further discussed 
below. So to undermine the validity of the 
democratic essence of the selection process of 
the ruler, in turn undermines the acceptability 
and significance of the pledging of allegiance. 

Despite uncertainty regarding how 
democratic in nature the application and 
practice of the principle of bayah is, the core 
values behind the principle arguably reflect 
notions consistent with freedom and liberty. 
Therefore it is appropriate say that though 
lacking in practice, democratic ideas are 
intended and lie at the heart of the bayah 
principle. 

The Principle of Shura 

Shura, the idea of consensus, plays a 
role that is ‘central to Islamic governance and 
is critical both in the appointment of leaders 
and in the conduct of affairs of state’.11 In the 
Qu’ran, the community of the faithful is one 
that administers its affairs by mutual 
consultation.12 It is built on the belief that 
public issues are best decided by the majority 
view, and that equality among citizens is 
imperative, analogous to the tenets of Western 
democracy. Consultation is the central aspect of 
the Islamic principle of Shura and its 
associations with democratic ideas as well as its 
significance within Islam has resulted in Shura 
being the subject of much writing in the Islam 
and democracy debates. The significance 
attached to Shura can be seen not only in the 
abundance of its mention in scholarly writings, 
but also the emphasis laid upon it in the Qu’ran 
itself: 

                                                        
10 Hugh Goddard, ‘Islam and Democracy’ (2002) 73(1) 
The Poitical Quarterly 3-9. 
11 Sayed Khatab and Gary D.Bouma, Democracy In 
Islam (Routledge 2007) 27. 

‘Whether they are involved in the 
running of a small community group, 
the management of a school, or a 
business corporation, or the 
governance of the affairs of states. This 
principle allows any Muslim 
community to choose the best means to 
suit its requirements according to the 
circumstances of time and place. For 
instance, one community may decide to 
choose its leaders by direct election 
while another group may prefer 
indirect elections by nominated 
representatives. However, no decision 
should be taken until everybody, 
directly or indirectly, has had the 
chance to express his/her opinion and 
cite relevant evidence if the need 
arises.’13 

By mentioning the necessity that everybody 
should have the chance to express their opinion, 
ideas of freedom of speech and equality 
resonate in the Qur’an. Furthermore, the 
poignant language used to describe those who 
practice Shura exhibit its importance and 
strengthen the case for democratic ideas being 
the underlay of Islam.  

Other critiques reflect on Shura’s 
limitations, and that ‘the idea of consultation is 
treated differently by different Muslims, with 
pro democracy Muslims believing that Shura is 
necessary and mandatory, with those who 
prefer authoritarianism interpreting Shura as 
divine suggestions’.14 This critique draws upon 
the aspect of interpretation of Islam; the wide 
scope of interpretation displays the limitations 
put on Shura in practice, arguably restricting 
the significance and influence of the principle. 
Some Muslims argue that some verses of the 
Qu’ran advocate authoritarianism, such as 
verse 4:59 which when translated stresses the 

12 Sadek Sulaiman, The Shura Principle in Islam (Al 
Hewar Center 1999). 
13 The Holy Qur’an 42:38. 
14 Khan, ‘What is Islamic Democracy?’ (n 6). 
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need for believers to obey Allah and obey the 
Messenger.15 The connotation of 
authoritarianism further undermines Shura’s 
democratic values. However, Mubarak lays to 
rest these disputed verses, reminding us to 
consider the context in which they were written 
explaining how the verses were addressed to 
Bedouins who were nomads that would not 
submit to authority. The verse exhorted them to 
obey the authority of the Prophet, not an 
authority that has been illegitimately 
constituted. Thus, it could be argued that the 
interpretation of allegedly authoritarian 
principles that undermine Shura are in fact 
unfounded, that the verse in its true meaning is 
not indicative of such dictatorial rule.  

Mubarak continues his case for 
democratic consistencies, while distinguishing 
between religious and Western democracy, 
Mubarak argues that the Qu’ranic principle of 
consultation may be in the same spirit.16 
Arguably, based on what has been discussed, 
the Shura principle denotes that firstly, all 
persons in any given society are equal in human 
and civil rights, that public interest is prominent 
and that Shura governance is the best realisation 
of justice, equality and freedom. Consequently, 
the spirit and essence of the Islamic principles 
in Shura and its reasoning are consistent with 
Western democratic values. 

Khalifa and Shura 

Literally translating to ‘the Successor’, 
Khalifa was the term used to title those who 
ruled over the Muslim empire after the passing 
of the Prophet.17 Democratic Islamists would 
argue that the concept of the Khalifa 
undermines democratic values found in the 
Shura principle. In an assembly held after the 

                                                        
15 Shih International translation of verse 4:59: ‘O you 
who have believed, obey Allah and obey the Messenger 
and those in authority among you. And if you disagree 
over anything, refer it to Allah and then Messenger, if 
you should believe in Allah and the Last Day. That is the 
best [way] and the best result.’ 

16 Abdulkadir Mubarak, ‘Democracy from Islamic Law 

death of Prophet Mohammad, some attendees 
was argued that the choosing of his successor 
could not be determined democratically, one 
reason for which was that certain prominent 
companions of the Prophet did not attend the 
gathering. Thus the uncertainty surrounding the 
extent to which democracy played a part in the 
actual choosing of the first Khalifa arguably 
undermines again the notion of consultation by 
displaying theories that contradict the meaning 
and democratic essence of Shura. 

Latter criticism pointed toward the 
arguably un-democratic reasoning by which the 
Khalifas reached their positions. The very fact 
that ‘the Khalifa succeeded the Prophet on the 
basis of his ability to convince the people that 
his orders were in line with the word of God’ is 
used as reasoning by Khwaja to emphasise 
problems in the practical appointment of the 
Khalifa.18 He alludes to the true election of the 
Khalifa not being the reflection of the wish of 
the people to live in alignment with God’s 
words, but instead resulting from who could 
best convince people that this was his vision. 
This recognises a falseness and thus contributes 
to an atmosphere of illegitimacy surrounding 
the very selection of the Khalifa, one that does 
not align with democratic ideas of justice. 

Khwaja advanced his arguments about 
the illegitimacy of the democratically elected 
Khalifa, suggesting that Khalifas were ‘not 
accountable to the community, with no 
procedure in place to review his actions’, and 
that the Khalifa ‘could only be removed through 
armed rebellion’.19 Thus Khwaja considers the 
lack of democratic measures in place to regulate 
the actions of the Khalifa and so criticises the 
system as being one which associates with 
methods more closely resembling those seen in 

Perspective’ (2016) 5(3) Kom: časopis za religijske 
nauke 1-18. 
17 Ibid. 
18 Khwaja, Democracy and Islam (n 5). 
19 Ibid. 
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dictatorial regimes. Arguably, Bayah and Shura 
are both principles whose essence embodies 
Western democratic ideas of liberty, freedom 
and equality but through their practice these 
characteristics are lost. The practical aspect of 
the appointment of the Khalifa for instance, 
undermines the democratic essence that can be 
found in the Shura principle. 

The Ijtihad Principle 

Na’im’s Ideas of a Secular State 

A fundamental principle of Islamic law 
is that of Ijtihad, (i.e. the purpose of interpreting 
and reasoning based on the sacred texts.) 
Touching upon the relationship between 
democratic ideas and ijtihad, scholar Na’im 
draws upon the principle of interpretation in his 
interesting writings about Islam and the secular 
state. Na’im has the view that one 
‘reinterpret(s) Islamic sources [doctrines] in 
order to affirm and protect the freedom of 
religion and belief’.20 Thus proposing that 
wider interpretation is used within Islam as a 
mechanism to provide the flexibility needed to 
protect freedoms of religion and belief. The 
element of freedom associated with the concept 
of interpretation is consistent with democratic 
ideas of freedom and liberty. 

Na’im argues that the enforcement of 
Islamic Law by a state contends with Islam’s 
fundamental insistence of the voluntary 
acceptance of the religion.21 He is accordingly 
of the view that a secular state is the best option 
for Muslims, arguing the reasons why the two 
are indeed compatible; that an Islamic state is 
in fact rationally incoherent and leads to a 
political will of regime that applies only one 
interpretation of Sharia.22 Na’im uses Islamic 

                                                        
20 Abdullahi Ahmed An-Na’im, Islam and the Secular 
State (Harvard University Press 2010). 
21 Ibid. 
22 Mohammad Fadel, ‘Islamic Politics and Secular 
Politics: Can They Co-Exist?’ (2009) 25(1) Journal of 
Law and Religion187-204 

Law as categorical evidence that it is 
impossible to have a state based on religious 
law, believing that Sharia Courts (Islamic 
Courts) provide space for genuinely 
competitive and pluralistic policies that could 
function alongside other legal systems in one 
state. In other words, he says that Islamic courts 
are compatible with legal pluralism.23 Whilst 
being an advocate for legal pluralism, Na’im 
displays a compelling argument for why Islam 
indeed adheres to democratic principles since 
for legal systems to function harmoniously in 
one place, a mutual respect for equality 
arguably needs to exist. His emphasis on 
Islam’s inherent need for flexibility to facilitate 
its interpretation principles as well as its 
requirement of a voluntary acceptance of Islam 
further construct the argument that democratic 
values can be identified within Islam. 

Analysis of Ijtihad 

Having established a basis of affiliation 
between the act of interpretation and 
democratic ideas, this piece will now further 
develop this analysis of Ijtihad. The method of 
Ijtihad involves the discovery of new rules 
through interpreting the primary sources of the 
Qu’ran and Sunnah. When employing Ijtihad, 
scholars consider the time, place, norms and 
prevailing conditions when they rendered their 
religious advice and opinions, thus displaying 
the highly contextual aspect of the process and 
leaving room for a range of conditions to be 
taken into consideration.24 This subsequently 
highlights the importance in Islam of coming to 
a conclusion that best fits a situation, a 
characteristic that lends itself to the idea of 
justice, by reaching a result that is fair and 
appropriate. 

23 Legal pluralism is the existence of multiple legal 
systems within one jurisdiction. 
24 United States Institute of Peace, ‘Ijtihad: 
Reinterpreting Islamic Principles for the Twenty-first 
Century’ (Special Report 125, August 2004) 2-3. 
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In a report entitled ‘Ijtihad: 
Reinterpreting Islamic Principles for the 
Twenty-First Century’, the need for the revival 
of Ijtihad was discussed with the explanation 
that ‘there cannot be true Ijtihad unless 
scholars are free to express their opinions and 
other scholars are free to criticise them if they 
make errors’.25 Here, the point is made that the 
freedom of expression lies as the true nature of 
Ijtihad, as well as an aspect of accountability in 
the ability to challenge the interpretations made 
using Ijtihad. This furthers the element of 
justice in the finding of a fair result, and again 
exhibits the presence of freedom of expression, 
which couples with both freedom and liberty. 

After ascertaining the significance of 
Ijtihad, the report then discusses its ability to 
answer the current crisis in the Muslim world 
with regards to the ‘choice’ that some Muslims 
feel they have to make between the ‘Muslim’ 
and ‘modern’ world. It is answered using an 
explanation of the aptitude of Ijtihad to develop 
modern interpretations of Islamic principles 
that are compatible both with the word of god 
and modern situations. The explicit reference to 
the linkage of Ijtihad with democratic ideas is 
made in the special report, describing how ‘for 
ijtihad to be performed successfully in a 
society, democracy and freedom of expression 
must prevail’.26 The relationship being 
described purports to one where democratic 
notions are imperative for the facilitation of the 
functioning of Ijtihad, thus going a step further 
than a mere affiliation between the two and in 
fact indicating that one relies on the other. 

Limitations of the democratic 
substance of Ijtihad can be seen by the arguable 
inequality that presides within its practice. The 
Fiqh councils of jurisprudence and 
interpretation of sharia are made up only of 
Islamic scholars, however in the report Siddiqi 
recommends an inclusion of non-Muslim 
scholars who may provide a sympathetic and 

                                                        
25 US Institute of Peace, Ijtihad (n 24) 4. 

objective outlook as well as assisting in the 
provision of equality amongst the Fiqh council 
members. It is suggested that we must rethink 
the application and process by which Ijtihad is 
performed and to make it more democratic by 
removing the monopoly over Ijtihad of Islamic 
scholars, looking towards a more encompassing 
and inclusive system allowing freedom and 
justice to be predominate in the application of 
Ijtihad as it forms the essence of the practice. 

Conclusion 

Clearly, Western democratic ideas 
such as freedom, liberty and justice are 
embodied in the spirit of some of the main 
Islamic principles. When applied practically, 
the democratic essence is arguably lost in some 
instances, however it is important to 
acknowledge the failures that exist within the 
application of democracy in every society. To 
adhere to the majority, disregards the interests 
of the minorities, evidently negating the 
democratic principle of equality. Often theories 
lose their ideals once practiced. Nevertheless, 
the core values on which the Islamic principles 
are based align with Western democratic ideas. 
It is for these reasons that the author believes 
that there is hope for a future in which Islamic 
and Western law can co-exist harmoniously 
within a state. This work has attempted to 
display that despite the limitations that meet 
some of the principles through application, the 
underscoring of both Western and Islamic law 
is derived from similar democratic values of 
freedom, liberty and equality. 

26 Ibid 8. 
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Injunctions have a real value in 
preventing relevant information from being 
published as a remedy for breach of 
confidence. The Human Rights Act 1998 
(HRA 1998) draws upon the rights conferred 
by the European Convention on Human Rights 
(ECHR). Section 12(3) is the legal instrument 
which safeguards the convention of freedom of 
expression providing that the courts must be 
satisfied the applicant will succeed at full trial 
for the grant of an injunction.1 This essay will 
explore the effects of the HRA 1998 in the 
context of injunctions to conclude: the HRA 
1998 has a marginal effect on the courts 
equitable discretion. In light of the 1998 Act, 
the courts exert the balancing exercise which 
currently leans in favor of protecting privacy 
rather than freedom of expression. Therefore, 
it is much easier to argue through Article 8 
rights, but not Article 10. 2  Yet still, press 
freedom has not been silenced in the face of 
injunctions, there are logical explanations such 
as competing interests in cases where privacy 
must take priority. On this accord, the HRA 
1998 imposes an obligation on the courts to 
consider the public interest and social policy 
before granting an injunction, but the courts 
discretion is determined by the balance of 
convenience. 
 

The courts will consider the balance 
between the freedom of expression 
requirements and the protection of the rights of 
others or of public authorities for instance. In 
so doing, Article 8 rights no longer take 
precedence to Article 10, but will prevail on 
the balance of convenience. To begin, the 
courts in Imutran Limited v Uncaged 
Campaigns 3  weighed in on the impact the 
HRA 1998 had on the test for the grant of 
interim injunctions as established in American 
Cyanamid. 4  The courts decided that many 
cases would not pass the American Cyanamid 
test under section 12(3). In their consideration, 
they factored that the margin of difference 

                                                
1 Human Rights Act 1998, s 12(3) 
2 Campbell v MGN Ltd [2004] A.C 457 
3 [2001] 2 All E.R. 385  
4 [1975] 2 W.L.R 316  
5 HC Deb, 2 July 1998, col 541 
6 Eric Barendt, 'Freedom Of Expression In The United 
Kingdom Under The Human Rights Act 1998' (2009) 84 
Indiana Law Journal. 

between likelihood and the scale of probability 
was trivial. Therefore, the courts applied the 
likelihood test rather than on the balance of 
probabilities as ascertained in Cyanamid. The 
courts application of the likelihood test did not 
take into consideration how much more 
probable it now had to be considering the HRA 
1998.  
 

Furthermore, Jack Straw asserted that 
s.12 was intended to set a “much higher test” 
for the grant of interim injunctions. The courts 
interpretation of s.12(3) in Imutran Limited v 
Uncaged Campaigns was inconsistent to this. 
Sir Andrew Morris VC asserted that the real 
prospect of success test is not much different 
to the original test established in Cyanamid. 
Upon further statements, he stated that 
Parliament did not intend s.12(4) to “direct the 
court to place a greater weight on the 
importance of freedom of expression than 
already did prior to the Act”.5 On that account, 
it could be argued that the HRA 1998 had 
minimal effect as exemplified in the 
interpretation of the courts in this case.  
 

In balancing freedom of expression 
against other rights, it cannot be predetermined 
that freedom of expression nor privacy will 
come out ahead of the other.6 Thus, freedom of 
expression may not be the starting point. What 
is more being this balance may be achieved 
without coming to a decision about the 
necessity of the protection of freedom of 
expression in the HRA 1998.7 In the case of V 
v News Group Newspapers Limited 8 , for 
example, Robert Thompson and Jon Venables 
sought injunctions for their previously 
publicized convictions from murder at the age 
of 11. The law of confidence covered their 
request for protecting their identities through 
preventing the release of information. They 
consulted their Article 2, 3 and 8 rights: rights 
to life, the prohibition on torture and the right 
to a family and private life respectively. In 

7 R (on the application of Animal Defenders Intl) v See’y of 
State for Culture, Media and Sport [2008] 3 All E.R 193  
8 [2001] 1 All E.R. 908  
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balancing the claimants right to life against the 
right of freedom to expression, the courts 
deduced a heavier significance on the right to 
life than the newspapers freedom of press. 
Essentially, the public interest was 
appropriated for the sake of privacy and 
confidentiality. 
 

Moreover, in Naomi Campbell v 
MGN, 9  the courts balanced the defendants 
Article 10 rights to the claimants Article 8 
rights of the convention. In their decision, the 
latter had greater weight compared to the 
minor importance of the newspapers 
publication of images and photographs of her 
private life, and more so the significance to the 
claimant of this aspect of her life. Contrary to 
this, the House of Lords allowed freedom of 
press  to prevail in a case concerning a trial 
proceeding of a mother which may have 
imposed psychological imbalances or distress 
on her son.10  
 

Two things can be deduced from these 
cases. Firstly, it is doubtful to assume that 
these freedom of expression arguments would 
be reflected on by the courts if not for the 
enactment of the HRA 1998. Before the 
enactment of the Act, English courts did not 
prioritise the convention of freedom of 
speech.11 Secondly, the courts apply an ad hoc 
methodology to the way they measure the 
weight of freedom of speech against other 
rights. 12  Under Venables, the right to life 
surpasses freedom of expression. This was an 
exceptional case, and the injunction was 
granted against the world at large on the basis 
that the claimants were in a unique position 
desperate for protection. In the Naomi 
Campbell case and in Re S it cannot be 
presumed that either freedom of expression nor 
privacy will surpass the other. That is to say 
that the courts will decide on a comparative 
and individual facts of the case such that any 
attempt to formularise the effects of the HRA 
may prove insufficient. 
 
                                                
9 Campbell v MGN Ltd [2004] UKHL 22 
10 In re S [2005] 1 A.C 593 
11 Reynolds v. Times Newspapers Ltd. [2000] 2 A.C 115 
(H.L) para 200 

The issue circulating the courts 
interpretation of s.12 in Venables was further 
clarified in the following case. The House of 
Lords in Cream Holdings v Banerjee & 
Another assented that s.12 created a more 
rigorous test, and did not oblige the courts to 
give freedom of expression a higher order. In 
this case an employee sought relief from the 
publication, by an ex-employee, of allegations 
of financial irregularities within the business. 
The defendant relied on the defense of public 
interest, and challenged the courts to 
reconsider the significance of freedom of 
expression because the claimants were not 
likely to succeed at full trial. Essentially, the 
defendants argued that the judgment had 
applied a test of “real prospect of success” 
rather than the test of “more likely than not” to 
succeed at trial. This case demonstrates the 
significance of regarding Parliamentary 
intention when interpreting the law. The 
diction of the law is significant. The word 
“likely” signifies the intention of Parliament to 
extend the meaning. For that reason, there 
must be a likelihood of success at trial before 
granting an injunction. Cream Holdings has 
confirmed the requirement of s.12 to be the 
likelihood of success, and not a real prospect 
of success. 
 
The requirement of likelihood of success was 
more recently considered in John Terry v 
Persons Unknown. 13  Much debate has 
surrounded the outcome of the case. Some 
commentators have laid claim to the decision 
being a progressive and triumphant lead on 
freedom of speech. On the facts, the claimant 
sought relief from publication of an affair he 
had with his teammates girlfriend. Justice 
Tugendhats commented on the open justice 
principle. He recognised the way an injunction 
would devalue the open justice principle and 
fair trial. Although there was a conflict of 
interest between Article 8 and 10 of the 
convention, Article 8 does not assume priority 
over Article 6 and the open justice principle. 
Lord Steyn referred to this as the “ultimate 

12 Frederick Schauer, Categories and the First Amendment: A 
Play in Three Acts, 34 V AND. L. REV. 265 (1981) 
13 John Terry v Persons Unknown [2010] EWHC 119  
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balancing test”. Once the defense for breach of 
confidence is available, freedom of expression 
will be the case. Injunctions are seemingly so 
secretive that they may inappropriately 
infringe freedom of expression and the 
principle of open justice. On the balance, s.12 
can be interpreted to support the transparency 
of injunctions. 
 

In O’Shea v MGN, 14  the claimant 
argued that the magazine had pictured and 
published an advertisement of a model similar 
to the claimant. The courts engaged Article 10 
of the ECHR and held that an advertisement 
classified as a type of expression. On that 
account, strict liability for unintentional 
defamation interfered with the magazines 
Article 10 rights of freedom of expression. 
This was arguably one of the first libel cases to 
which the HRA influenced the outcome and 
the Precedent dictated that innocence did not 
serve as a defense to libel. 15  However, the 
courts reasoned that the principle to be applied 
to images was separate. Some commentators 
were not convinced by this distinction. Yet 
still, a person’s appearance is, to a greater 
extent, outside their control. With the absence 
of a pressing social need, the restriction could 
not be justified under Article 10(2). As such, 
the courts were more willing to favor Article 
10 rights over the right to privacy on a balance 
of convenience.  
 

In Douglas v Hello! Limited 16  an 
application for an injunction was made to 
prevent the defendant magazine from 
publishing unauthorized wedding pictures of 
Michael Douglas and Catherine Zeta. By 
virtue of section 12(3) of the HRA 1998, the 
Court of Appeal could not grant relief 
prohibiting publication except if they were 
satisfied the claimant would, to a greater 
degree, be able to establish at trial stage that 
publication should indeed be prevented. The 
court acknowledged the different degrees of 
privacy under convention jurisprudence as 
ascertained by Lord Donaldson. 17  In the 
                                                
14 [2001] EMLR 943 
15 Hulton v Jones [1910] A.C 20, per Lord Loreburn L.C at 
23  
16 [2001] 2 WLR 992 

present case, the degree of privacy had been 
lessened due to the extensive publicity of their 
wedding. That being so, there was to be an 
impact on striking a balance between the 
claimant’s rights and separate policy 
considerations. The “relative secrecy” is either 
rightly or wrongly established. Therefore, 
section 12(3) had no effect on this case. 
 

Be that as it may, the impact of section 
12 of the HRA 1998 cannot adequately be 
examined because there is insufficient data 
collected. A meaningful impact would require 
statistics to the number of successful or 
unsuccessful applications for an injunction: 
followed by those that succeed at trial.  The 
high court, however, does not collect feedback 
on the outcome of cases, but merely the 
number of injunction applications which they 
receive. 18  Therefore, more research is to be 
performed in order for the impacts of the Act 
to be better assessed. Moreover, the case law 
regarding freedom of expression and privacy 
with regard to the HRA 1998 and media 
representation is limited. Hence, a larger 
sample size is needed to draw a definitive and 
better informed conclusion on the impact.  
 

The courts application of the law has 
been challenged since the enactment of the 
HRA 1998, but not to the effect of having 
substantial significance in the outcome. In any 
case, restrictions on freedom of the press is 
justified by overriding social factors. The 
judgment in Imutran Limited v Uncaged 
Campaigns Limited indicates that the act has 
only had a marginal impact on injunctions. 
That is to say, only a marginal distinction was 
drawn between the law before the HRA 1998, 
governed by Cyanamid, and the courts 
application after the HRA. Moreover, the 
initial case law such as in Venables showed a 
lack of clarity in the interpretation of s.12. 
Upon further interpretation, the courts in 
Cream Holdings clarified that the test is the 
likelihood of success and not prospect of 
success. Moreover, the case of John Terry 

17 Attorney General v Guardian Newspapers (No. 2) [1990] 1 
A C 109, para 177 
18 HC Deb, 15 October 2009, col 1010W 
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demonstrates that on a case by case basis: 
freedom of expression can prevail when the 
rights have been balanced.  
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Introduction  
The current age for criminal 

responsibility in England and Wales is 10, 
while the United Nations (UN) advises that 
an appropriate age of responsibility should 
be between the ages of 14 and 16.1 This 
means that currently any child in the UK 
who is under the age of 10 is fully immune 
to the legal justice system.2 In reality, the 
age difference between 10 and 14 does not 
seem significant, however, according to 
scholarly literature, there is a massive 
difference in a child’s state of mind 
between these ages.3 According to a lecture 
given by Keating, age 10 was chosen with 
neither 'logic nor rationale'4, and most 
psychologists and the international 
community feel that the age of 10 is too low 
to hold a child criminally responsible.5 6 7 It 
is argued that the English system follows an 
ideology where punishment is based on 
what the defendant deserves.8 Therefore, if 
a child of a reasonable age fulfils the 
elements needed to establish criminal 
liability (actus reus and mens rea), they 
deserve to be punished.9 

 
This essay will examine why 

children under 10 years old are exempt 
from liability, and will argue why it is a 
beneficial idea to reform the current system 

                                                
1 UN Committee on the Rights of the Child (CRC), 

(2007, April 25). General comment No. 10 
(2007): Children's Rights in Juvenile Justice, 
CRC/C/GC/10,  

2 Wishart, H. (2013). Was The Abolition Of The 
Doctrine Of Doli Incapax Necessary?. UK 
Law Student Review.  Vol. 1, Iss. 2. Pg, 51. 

3 Keating, H. (2013, December 04). University of 
Sussex Professorial Lecture: 'Responsibility, 
Childhood and the Criminal Law'. Lecture 
presented at University of Sussex, Brighton. 
Electronically published 2015, November 
17.  

4 Ibid 
5 Ibid 
6 Penal Reform International (PRI). (2013, 

February). The minimum age of criminal 
responsibility. Justice for Children 
Briefing, No. 4.  

7 CRC (2007) 

to take into account the competency of the 
offender. To do so, the essay will examine 
the mental development of children.  It will 
examine how mental development factors 
in to the application of the current law in 
establishing the mens rea of a child who 
committed a crime. In criminal law, three 
factors are required to establish criminal 
liability of an individual, they are; an actus 
reus, a mens rea, and finally the lack of a 
defense. These three factors may not apply 
in establishing criminal liability of 
children. 
 
Why are children under the age of 10 
exempt? 
 When it comes to the legal 
framework of the current law, ‘[i]t shall be 
conclusively presumed that no child under 
the age of ten years can be guilty of any 
offence’.10 To this end, there are two 
reasons why the government exempts 
children under the age of 10 from criminal 
responsibility. Firstly, the child’s state of 
mind is felt to not be developed enough to 
where they can fully understand or produce 
reason for the actions they are 
committing11; therefore, they are 
considered undeveloped mentally.12 13 To 
this end, the child cannot be deemed 
responsible, or capable of holding 

8 Arenella. P, (1990).‘Character, Choice and 
Moral Agency: The relevance of Character 
to our Moral Culpability Judgements’, 
Social Philosophy and Policy, Vol 7(2), Pg, 
62. Cited in: Wishart (2013). Pg, 54. 

9 Wishart (2013) Pg, 54. 
10 Children and Young Persons Act 1933, s. 50 as 
amended by Children and Young Persons Act 
1963, s. 16(1).  
11 Keating, H. (2007). ‘The Responsibility of 
Children in the Criminal Law’, 19 Child & Fam. L. 
Q 183. Pg. 197 
12 Howard, H., & Bowen, M. (2011, October 01). 

Unfitness to Plead and the Overlap with 
Doli Incapax: An Examination of the Law 
Commissions Proposals for a New Capacity 
Test. The Journal of Criminal Law, 75(5), 
380-390.  

13 Kumari, V. (2010) Construction of Criminality 
and Children. Essex Human Rights Review. Pg, 
31.  
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responsibility because they lack maturity as 
a result of not being fully developed. Thus, 
they fail to fully understand the concept of 
criminal wrongs.14 Moreover, Keating 
argues that the exception from criminal 
liability for children exists because it is 
believed that children cannot understand 
reasoning for their actions.15 Secondly, 
most children fail to possess the intention to 
cause harm.16 This is the mens rea element 
that is required to establish criminal 
liability, even for an adult. However, 
McDiarmid argues that the absence of a 
mens rea will offer little defense for a child 
because all that is needed to establish a 
mens rea is determining that the individual 
took something with the knowledge that it 
belonged to someone else.17 She continues 
by saying that mens rea does not; ‘[take 
into] account of motive… nor, more 
importantly, of the ability to understand and 
distinguish between the criminal offence of 
theft and any other form of taking’.18 A 
rebuttal to her argument would be that a 
child might not fully grasp the concept of 
taking to deprive another, but would rather 
see taking as taking to gain for themselves 
with no intention to deprive another. 
Therefore, with lack of understanding 
coupled with a lack of intention, the child 
fails to hold responsibility to be tried for a 
crime.19 
 

Understanding and intention are 
vital in establishing criminal liability. 
Understanding, in this context, means the 
ability to grasp a vital concept, to have an 
understanding of the consequences that 
each action has, not only for the individual 
but for society as a whole. Children, it can 
be argued, lack this ability to take into 

                                                
14 Ibid, Pg, 25-27. 
15 Keating (2007) Pg. 197. 
16 Kumari (2010). Pg, 31. 
17 McDiarmid, C. (2013). An Age of Complexity: 

Children and Criminal Responsibility in 
Law. Youth Justice, 13(2), 145-160. 

18 Ibid 
19 Maher, G. (2005). Age and Criminal 
Responsibility, 2 Ohio St. J. Crim. L. 493 

account the consequences that their action 
has on others. Therefore, young children 
may know that something is wrong, but, 
lack the understanding of why it is wrong 
and are unable to act accordingly to that 
understanding, and thus are lacking the 
intention to commit a crime.20 21 On the 
other hand, when referring to intention, 
does the child possess the knowledge and 
understanding to carry out a crime with a 
criminal intention? As is evidenced in the 
case of R v Owen22, the judge looked for the 
child’s guilty knowledge after Miss Owens, 
age 10, was caught stealing coal. Littledale 
J stated that the jury must be satisfied with 
the defendant “'[having] a guilty knowledge 
that he or she was doing wrong” or 
otherwise must acquit her.23 This principle 
was further expanded on in the case of R v 
Gorrie24 where it was determined that there 
must be knowledge that the crime must be 
“seriously wrong”.25 If it is determined that 
a child does possess the aforementioned 
knowledge, do they also have the ability to 
internally control their actions? According 
to research, the brain's frontal lobe, which 
controls maturity and therefore 
responsibility, is understood to fully reach 
development at approximately age 1426 
with other parts of the brain reaching full 
maturity at the age of 20.27 Until age 14, 
children are considered to be at a stage 
where their actions, particularly when in a 
group of peers, are not fully controlled by 
the mind, but are rather controlled by 
impulse.28  
 
The former doctrine of Doli Incapax, 
governed in English courts, ‘assumes that 
youngsters 10-13 are “incapable of evil” 
unless the prosecution can prove the 

20 Ibid 
21 Keating (2007). Pg. 193. 
22 R v Owen (1830) 4 C & P236 
23 Ibid 
24 R v Gorrie (1919) 83 JP 136 
25 Howard & Bowen (2011) 
26 Ibid 
27 Wishart (2013). Pg, 55. 
28 Ibid 
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reverse’.29 It was understood that a child 
does not possess enough morals or 
responsibility to be prosecuted. Simply put, 
if one lacks the capacity or intention to 
commit a crime, they cannot be held as a 
responsible actor and cannot be subject to 
criminal law because they would be unfit to 
stand trial.30 The current law for ‘unfitness 
to plead’ is derived from the Pritchard 
Criteria31 and Davies32; where an 
individual would be unfit to plea if, inter 
alia, the defendant cannot; ‘understand the 
evidence’, ‘understand the course of the 
proceeding’, and ‘instruct a lawyer’.33 It is 
reasonable to assume that a 10-year-old is 
likely unable to meet these three 
prerequisites and would thus be deemed 
unfit to plea. The test of Gillick34, which is 
a medical test to determine ‘whether a child 
is mature enough to make his or her own 
decisions’35 and the principle of Doli 
Incapax, have been used to determine 
whether a child could be considered mature 
enough to stand trial. Does a child know 
that stealing is wrong? It would be safe to 
assume that a good majority of children 
would agree that stealing is indeed wrong, 
but would they be able to express why it is 
criminally wrong? Through the lens of the 
current law, if a 9-year-old and a 10-year-
old both committed the same theft, the key 
difference would be that a 9-year-old would 
be acting ‘naughty’ while a 10-year-old 
would be acting ‘seriously wrong’.36 This is 
because the law was formed on the ‘moral 
premise that it is legitimate to hold 
individuals accountable for their behaviour 
when they have both the capacity and 
choice to do otherwise’.37 According to the 
                                                
29 Home Office. (HMSO, 1997) No More Excuses, 

Pg.1. Cited in Wishart, H. (2013). Was The 
Abolition Of The Doctrine Of Doli Incapax 
Necessary?. UK Law Student Review.  Vol. 
1, Iss. 2. Pg, 50.  

30 Keating (2013) 
31 Pritchard (1836) 7 C & P303 
32 Davies (1853) Car & Kir 328 
33 The Law Commission. (2010, October). 

Unfitness To Plead: A Consultation Paper 
(No 197). London: The Stationery Office. 
Pg, 28. 

law, a 10-year-old possesses the capacity to 
control their actions, whereas a child a year 
younger does not.38 However, the 
psychological research presented above 
would dispute that a 10-year-old has the 
capacity to be held responsible for their 
actions as the mental development of a 
child is shown not to peak until the age of 
14.  

 
Responsibility, in this context, 

involves significantly more than the word 
usually connotes. There are two elements 
that make up responsibility, one of which is 
cognitive and the other volitional. The 
cognitive element is the ability to grasp the 
legal system and the consequences of acting 
against it.39 As an example, if an individual 
breaks the law, they expect to go to jail. 
Most children can grasp the concept of 
consequences at an elemental level. 
Children understand simple ‘house rules’, 
such as not to slam a door, or not to hit their 
siblings.  They understand that to do so will 
bring consequences from their parents. 
However, according to Feld; ‘[t]he criminal 
law regards young actors differently 
exactly because they have not yet fully 
internalized moral norms… or had 
sufficient opportunity to develop the ability 
to restrain their actions’.40 This is further 
examined in the volitional element of 
responsibility, which deals with the child’s 
self-control.41 This element is directly 
related to the child’s frontal lobe 
development. As children of this age do not 
have a fully developed brain they are not 
yet capable of full self-control. Thus a child 
does not have the ability to be held 

34 Gillick v West Norfolk and Wisbech AHA 
[1985] UKHL 7 
35 Keating (2007). Pg. 196 
36 Keating (2013) 
37 Ibid 
38 McDiarmid (2013) 
39 Barry C. Feld, Abolish the Juvenile Court: 

Youthfulness, Criminal Responsibility, and 
Sentencing Policy, 88 J. Crim. L. & 
Criminology 68 (1997). Pg, 106. 

40 Ibid 
41 Ibid 
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responsible as they lack both cognitive and 
volitional attributes within their 
responsibility and therefore can act 
recklessly.42 According to a US-based 
study, the majority of children 15-year-olds 
and younger do not have the mental 
capacity to stand trial.43 

 
Should the law be reformed?  

There have been lengthy academic 
debates as to whether the age of 10 is the 
appropriate age for determining the 
criminal liability of children and whether it 
is time to reform the current law. According 
to Hudson, in the US there are jurisdictions 
that use a principle of “adult crime, adult 
time” to punish youth offenders for serious 
offences.44 This ensures that children who 
commit very heinous crimes, such as ones 
that are violent or sexual in nature are 
punished accordingly. This can be 
considered a beneficial reform as any child 
who can plan and execute a crime such as 
this is not acting childishly, but rather is 
demonstrating that they possess the 
criminal capacity required to be held liable 
for a crime and therefore will be dealt with 
accordingly. Perpetrators of more minor 
offences have their age taken into 
consideration and are often dealt with more 
leniently.  This strikes a better balance than 
the current UK system of treating all 
perpetrators over the age of 10 equally. For 
children who commit serious crimes in the 
UK, a new test should be developed to 
determine the child’s capacity to commit 
crime. This test should include having the 
court look at the child’s environment as 
outlined in the much-debated case of B v 
R45.This case’s notion was that a child 
having a proper upbringing would be more 
likely to possess the knowledge of right and 
wrong and that makes them capable of 
being held criminally responsible. Though 
                                                
42 McDiarmid (2013) 
43 The Law Commission (2010). Pg, 176. 
44 Hudson, D. (2009) Adult Time for Adult Crimes, 
95 A.B.A. J. 16  
45 B v R (1960) 44 Cr App R 1; Cited in 

McDiarmid, C. (2013). An Age of 

this notion has obvious flaws such as, that 
children of good households have been 
known to commit crimes, the general 
principle has merit, that a child is a product 
of their environment. The court should look 
into the child’s ‘lived experience’ such as; 
did they come from poverty, a violent 
household, or have bad parenting?46 By 
looking a child’s ‘lived experience’ the 
court will have a greater understanding into 
the mindset of the child to better determine 
the child’s capacity to be held responsible 
for their actions. With a new test to 
determine the capacity of a child, the court 
should take a case by case approach to 
determining whether a child is fit to stand 
trial. Basically, the reform should reinstate 
a form of the abolished Doli Incapax for 
children aged 10-14, but require the burden 
of proof to rest with the defense. Though 
there has been a struggle to arrive at a 
consensus regarding a reform, the country 
should as a starting point, increase the 
minimum age of criminal responsibility to 
14 years of age. This will meet the standard 
set by the UN Regulation and will support 
the study that indicates the minimum age by 
which a brain is considered developed.   
 
Conclusion  

In conclusion, children develop at 
different rates. There are some children that 
can be credited with the capacity to commit 
a crime even though they are under the age 
of 14. However, the majority of children do 
not hold a level of understanding about 
their actions that would allow them to have 
a fair and just trial. As all children develop 
at different rates, it is quite difficult to set 
any arbitrary age at which to hold a child 
criminally responsible for their actions. 
That is why tests must be conducted on the 
child's mental capacity and why a child 
really cannot be held culpable for their 

Complexity: Children and Criminal 
Responsibility in Law. Youth Justice, 13(2), 
145-160. 

46 McDiarmid (2013) 
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actions until they've reached the point 
where their brain is developed fully enough 
to provide them with the capacity to 
commit crime.  
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Neocolonial agendas and
asylum for women and
sexual minorities

By: Dr. Moira Dustin



Abstract

While the refugee convention was not written to protect women and LGBTI people, subsequent
treaties and directives recognise the violence they experience as legitimate grounds for claiming
asylum. However, to meet the threshold for persecution, it is expedient for women and LGBTI
asylum seekers to present themselves as abject victims of brutal and backward regimes, reinforcing
dichotomies between refugee- producing and refugee-receiving countries. Such narratives obscure
the misogyny, homo- and transphobia prevalent in the West, potentially appropriating migrants’
rights for neocolonial agendas.

This phenomenon has been identified by theorists within feminism, black feminist theory, queer
theory, and post-colonialism. However, move to the field of practice and the surest way to secure
refugee status is invariably to tell a story that resonates with decision-makers; one in which an
oppressed individual is given sanctuary in the pro-gay and female-friendly West. To tell a more
nuanced story would jeopardise the individual’s claim, and women and LGBTI people already
struggle to meet the requirements for refugee protection in a system that was not designed for
them. This paper explores this difficulty in bridging theory and practice in relation to gender and
sexual orientation based asylum claims.
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1. Introduction 
This paper asks whether, in the 

context of neoliberal politics, there is a 
tension, or even an unbridgeable divide, 
between policy and practice when 
promoting the asylum claims of women and 
sexual minorities.  
 

Due to length constraints, the paper 
inevitably falls into usage of the kinds of 
simplistic terminology that it aims to 
interrogate.  For example, it uses LGBT as 
a shorthand for the many different 
articulations of sexual and gender identity 
that are the basis of persecution and the 
reason why people seek asylum in the West. 
Similarly, terms such as the West, minority, 
and increasingly ‘woman’ need to be 
deconstructed and destabilised in any fuller 
consideration of the questions asked here.   
 

Secondly, as context, while these 
arguments have wider application, the 
examples come mainly from European 
countries and in particular the UK where all 
the author’s research has taken place.  
 

I start by explaining how this 
question came to concern me. My academic 
work as a feminist has focussed on 
questions of gender, equality and culture. 
The theoretical work of writers I have come 
to admire centres on challenging binaries – 
binaries between cultures and ethnic groups 
in particular – and challenging 
homogenising concepts of culture. 
However, when working at the level of 
policy and practice, I have found it difficult 
to apply those frameworks.  
 

Outside academia, I have worked 
for or been involved in refugee and migrant 
rights organisations for many years, and 
have been particularly concerned with the 
rights of women seeking asylum. This is 
where I first saw a tension between theory 
and practice. Last year I took up a position 
as a research fellow on the SOGICA project 
– a European Research Council project 
about the claims of LGBT asylum seekers 

in Europe. I identified a similar tension in 
this context. To simplify, it seemed 
increasingly apparent that for the claims of 
women and sexual minorities to succeed, 
the refugee-producing country must be 
portrayed as brutal and intolerant, in 
contrast to the sanctuary-providing West 
and in a way that reinforces the kinds of 
narratives that at a theoretical level I would 
reject. 
 

Below I discuss how key feminist 
and queer theory work has challenged 
imperialist deployments of women’s and 
gay rights, then look at how asylum 
processes operate for women and sexual 
minorities and the difficulty of rejecting 
these narratives in practice based on my 
own experience. 
 
2. ‘Saving women’ and ‘saving gays’ 

Feminists and women writers have 
explored how women’s rights have and are 
being used to serve neocolonial and 
neoliberal agendas and in a way that does 
not serve all women. This work dates back 
at least 40 years to The Combahee River 
Collective Statement, and continues today 
with Sara Farris’ coinage of the term 
femonationalism to describe the 
exploitation of feminism by nationalists to 
serve an anti-Islam agenda and the 
participation of feminists in this project. In 
between a broad body of theory and 
theorists have challenged and interrogated 
homogenising discourses and narratives 
that contrast a free Western and westernised 
female subject with an abject other – 
latterly embodied in the form of the veiled 
Muslim woman. Naming these  is to risk 
oversimplifying a substantial body of work 
whose only common feature is to highlight 
how apparently egalitarian and 
‘progressive’ movements reinforce 
dominant power relations. 
 

A subsequent body of literature has 
developed that identifies the way that 
LGBT rights are used to reinforce 
boundaries between a civilised and 
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uncivilised world, most famously perhaps 
Jasbir Puar’s work ‘Terrorist Assemblages’ 
and her concept of ‘homonationalism’, but 
there are many others. In this body of work, 
a common feature is that LGBT human 
rights agendas play a critical role in 
defining a racialized other whose lack of 
progress towards a Western model of the 
citizen-consumer is proved by the rejection 
of sexual and gay equality.  
 

So far, this paper has said nothing 
new. However, it is noticeable that these 
two by now extensive bodies of work have 
barely intersected or been compared to the 
author’s knowledge.1 By treating these two 
discourses as separate silos, we reinforce 
the very binaries that writers in this field 
seek to challenge. And while these areas of 
theory and debate have developed along 
different paths and over different time 
periods, they share a great deal: They each 
draw attention to positionality – in 
particular the position of minorities within 
minorities, whether they are women or 
LGBT people – and highlight the 
deployment of particular agendas to serve 
the interests of power, capital and the state. 
They share an emphasis on certain themes 
including essentialism, identity and 
performativity.   
 

My argument is that these two 
narratives of salvation (of women and 
sexual minorities) underpin – and 
necessarily underpin – claims of asylum in 
the West. It is in the asylum claims of 
women and sexual minorities that we most 
clearly see these rescue narratives play out 
– more so than in other types of asylum 
claim.  
 

3. Asylum  
The Refugee Convention was not 

designed to protect women and LGBT 
people from persecution. The archetypal 

                                                        
1 One writer who does bring the two fields of 
theory together is Sarah Bracke in her analysis of 
rescue narratives in Dutch politics. In this paper, I 

refugee is a single male political activist 
fleeing state persecution. If we look at how 
asylum is conceived and operates, we can 
see it epitomises the thinking and narratives 
that the writers previously mentioned 
interrogate and deconstruct. Asylum as a 
concept is based on a hierarchical world 
order of refugee-producing and refugee-
receiving countries, states that persecute 
their citizens and states that offer sanctuary, 
individuals who are persecuted and those 
who offer them protection. An antagonistic 
legal system, such as exists in the UK, 
exacerbates this dichotomising approach.  
 

While claiming asylum is 
complicated, difficult and traumatic for 
everyone, women and LGBT people are 
likely to face and share particular problems. 
Their persecution is often by private actors, 
members of their family or local 
community which the state either condones 
or ignores; even if the state is not the direct 
persecutor, it is not a source of protection. 
Their reasons for fleeing may include an 
inability or unwillingness to conform to 
gender or sexual norms and roles. They 
may experience similar forms of violence 
(including honour violence, forced 
marriage, or corrective rape), and they will 
often have experienced sexual violence. 
Because of this they may be stigmatised by 
others and experience shame.  They may be 
isolated from their ‘communities’ both in 
their country of origin and in the receiving 
country’s diaspora. In their experiences of 
asylum, there are commonalities – for 
example, they are particularly vulnerable to 
abuse in detention. And because their 
experience of persecution generally 
happens in private and/or in the home, they 
are likely to have difficulty in providing 
evidence for their case. Many women and 
LGBT people are not aware that they can 
claim asylum on the grounds of identity-
based persecution and therefore claim late 

borrow the title of Bracke’s article in referring to 
the ‘saving women’ and ‘saving gays’ narratives. 
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which means they have problems 
establishing credibility. Both groups are 
subject to stereotypes which may affect 
their ability to establish credibility, or 
conversely find it expedient to conform to 
stereotypes to establish credibility. 
 

The other similarity – a procedural 
one – is the basis on which women and 
sexual minorities make their claims. As 
already stated, the Refugee Convention was 
not designed to protect them or address the 
kinds of persecution they generally 
experience, and neither gender, gender 
identity nor sexual orientation are bases for 
claiming asylum. Women and sexual 
minorities are generally recognised through 
the Particular Social Group category, which 
requires that individuals share a 
fundamental or immutable characteristic 
and are perceived as being different by the 
rest of society. The safest way to do this is 
present a narrative of an individual who is 
different because she doesn’t conform to 
the patriarchal, misogynistic, homophobic, 
or transphobic values and practices that 
prevail in her country of origin. Prove that 
difference, and they may be accepted into a 
more progressive and modern society.   
 
4. Victims of culture? 

This brings us to the paper’s main 
argument: At a theoretical level, the kind of 
simplistic narrative outlined previously has 
been robustly interrogated in feminist, 
queer, and post-colonial theory. Move to 
practice and the actual claims of women 
and LGBT asylum seekers, and the safest 
way for advocates under pressure to do their 
best for their clients is to conform to 
stereotypes and depict individuals as 
victims pure and simple. To do otherwise 
would be to jeopardise their clients’ 
interests. This discourse is, therefore, not 
only perpetuated by neoliberal elites, states 
and officials; it is also rehearsed repeatedly 

                                                        
2 MK (Lesbians) Albania CG [2009] UKAIT 0003 
3 E (Female Genital Mutilation and Permission to 
Remove) [2016] EWHC 1052 (Fam) 

in the stories that women and LGBT asylum 
seekers and their advocates tell in order to 
secure refugee status. As Giametta argues, 
the vulnerable [LGBT] asylum seeker is 
required ‘to culturalize the “phobias” (i.e., 
homophobia, transphobia) and in so doing 
to denounce the “incivility” of their 
countries’ (Giametta, 2017, 152). To be 
granted asylum, women must do likewise 
and present as victims of their culture. 
 

We see this play out in asylum 
appeals in the UK.  For example, in the case 
of a Lesbian woman from Albania, part of 
the appellant’s case was ‘that she cannot 
return to Albania because she fears for her 
life. Although homosexuality is legal in 
Albania, culturally it is unacceptable. It is 
seen as a vile and disgusting thing’. 
Furthermore, the judge heard ‘Many men, 
especially those from the north-east still 
follow the traditional code – the Kanun – 
dating from medieval times. They regard 
women as chattels’.2 Cases involving 
Female Genital Mutilation show similar 
narratives: In the asylum appeal of a 
Nigerian women two years ago, FGM is 
described as ‘barbaric’, and an ‘appalling 
practice’.3 In an earlier case of a Sierra 
Leonean woman it is characterised as a 
‘deeply-embedded part of that country's 
culture and traditions’.4 
 

Such examples suggest that, 
strategically, it may sometimes be 
expedient for women and sexual minorities 
claiming asylum and those who represent 
them to reinforce stereotypes and 
prevailing perceptions of their identities 
and cultures and tell a story of persecution 
that the decision-maker and/or the judge 
recognises. Leti Volpp recognised this as 
long ago as 2002 when she asked: ‘Can we 
balance the strong tension between helping 
an individual person and the broader effects 
of employing stereotypes?’ Volpp is correct 

4 Fornah v Secretary of State for the Home 
Department [2005] EWCA Civ 680 
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in pointing out that perpetuating these 
narratives does have broader effects that are 
damaging in both the short and longer term. 
 

Firstly, not everyone can shape their 
identity and biography to fit the stereotypes 
that the asylum regime wants to hear. The 
required narrative for gay asylum seekers is 
of a journey of discovery, during which the 
individual realises that they are gay, which 
explains why they have always felt 
‘different’. On reaching the safety of the 
UK, they are expected to embrace a 
stereotypically gay lifestyle of clubbing and 
finding partners on Grindr. Those who 
don’t conform to this stereotype, are 
unsuccessful in their claims.  
 

As an example, the lesbian woman from 
Albania previously mentioned lost her 
appeal in the UK, perhaps because, while 
she demonstrated that she came from a 
sufficiently backward culture, she did not 
perform her lesbianism satisfactorily: the 
tribunal stated: ‘It seems to us that the very 
limited involvement by the appellant in the 
homosexual community and the fact that 
she has not engaged in any lesbian 
relationship since she has been in the 
United Kingdom may demonstrate some 
ambivalence in her position arising from a 
continuing inner conflict.’  
 

It can also be psychologically 
damaging for asylum seekers to conform to 
such ‘scripts’. One of the men Giametta 
interviewed – a gay man from Pakistan – 
said ‘When I realised that I couldn’t go 
back it was hard… you know. I was living 
in Pakistan for 20 and past years, so I have 
some great memories as well. I still miss my 
country, not everything is horrible there’ 
(Giametta, 2015, 152). This is a man with 
refugee status; if he was still an asylum 
seeker, his lawyer would in all likelihood be 
advising him not to say anything to suggest 
that life in his country of origin wasn’t so 
bad.  
 

Moreover, by problematizing 
culture, not patriarchy or globalisation or 
neoliberalism, these rescue narratives avoid 
recognising the socio-economic factors and 
impact of economic factors that are crucial 
at every stage of the process of the journey 
from being an individual, a person, to 
becoming an asylum seeker. At the same 
time, a line is repeatedly drawn between 
different kinds of identity-based abuse in 
different parts of the world resulting in a 
hierarchy of mistreatment whereby the 
abuse of women and LGBT people in the 
West is only discrimination, while what 
happens elsewhere is the basis for asylum. 
As Audrey Macklin points out:  
 

If the United States, or Canada, or 
Australia are refugee-acceptors, it 
follows that whatever they do 
cannot constitute persecution, 
because that would make them 
potential refugee-producers.…The 
practical consequence of this 
effacement will be that gender 
persecution will be most visible and 
identifiable as such when it is 
committed by a cultural Other. So 
the commonality of gender 
oppression and homophobia is 
disguised by attributing abuse to 
culture (1995, 271). 

 
Asylum is constructed on such 

absolutes and perhaps most clearly in 
relation to the claims of women and LGBT 
people.  
 

The problem therefore is not only 
that strategies for pursuing asylum claims 
reinforce neocolonial agendas and 
discourse in a way that make many people 
uncomfortable, but critically, such 
approaches only work for some claimants 
and only in the short term. In the long run, 
many more asylum seekers are 
disadvantaged by the reinscription of these 
narratives.  
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Yet making this argument must 
recognise that gender violence and LGBT 
persecution are real and serious problems in 
all the countries that women and LGBT 
refugees come from, and nothing should be 
done to undermine asylum as a project 
because the asylum ‘system’ and 
international human rights framework offer 
the only possible global forms of escape to 
most people.  It is the only way that many 
people have any chance of escaping 
extreme brutality and ill-treatment. Arising 
from that, how can one develop an 
understanding of how asylum narratives 
may support neocolonial agendas, but at the 
same time ensure that advocates and NGOs 
campaigning on individuals’ behalves do 
not have their work undermined by the kind 
of critique made here? 
 
5. Conclusion 

In conclusion I ask what are the 
alternatives? How might one 
‘operationalise’ the more complex and 
satisfying explanations for why people 
claim asylum, using the sorts of theory 
provided by the queer scholars and feminist 
writers highlighted at the start of this 
presentation? Clearly it would include 
through greater agency and recognition of 
agency of those who are persecuted, and by 

addressing the causes of asylum and global 
complicity in this to bring about change. 
But that is a long term project. I return to 
my problem of how, confronted with the 
need to adhere to narratives that 
caseworkers and judges will recognise to 
promote the individual asylum seeker’s 
best interests in the short term and with 
limited time and resources, an individual or 
her representative can do anything other 
than repeat the rescue narratives that 
ultimately many feel need to be dismantled.  
 

In response to these realities, and within 
the current context of neoliberal politics 
and neocolonial narratives, strategies must 
necessarily be two- or many-pronged. On 
the ground, advocates and campaigners 
must continue to tell stories that are 
recognisable to decision-makers and the 
broader population while at the same time, 
the long-term theoretical and discursive 
work of dismantling essentialist 
frameworks continues and if that requires a 
certain amount of tension between theory 
and practice, this will not be a new 
challenge to asylum seekers and those who 
support them.  
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Introduction: 

On October 24th, 2012, the Supreme 
Court of the United Kingdom handed down its 
decision in the case of Rubin v Eurofinance SA1. 
The primary issue in the case was “whether the 
courts in England and Wales would enforce 
foreign judgements brought in insolvency 
related avoidance proceedings, of the defendant 
was not subject to the in personam jurisdiction 
of the foreign court”2. The decision in Rubin v 
Eurofinance SA, has been received both 
favourably and negatively. While some argue 
that the Supreme Court has clarified the law, 
others argue that the “decision is undoubtedly a 
disappointment”3. The precedent set by Rubin v 
Eurofinance SA remains good law is corporate 
finance. In the pages below the case of Rubin v 
Eurofinance SA will be analysed, starting with 
the case law prior to Rubin, an evaluation of the 
decision of the majority and dissent in Rubin v 
Eurofinance SA, and finally this paper will 
analyses the legal landscape after the decision 
in Rubin v Eurofinance SA.  

Prior to Rubin v Eurofinance:  

The case of Adams v Cape Industries 
Plc 4  is described by Dicey as “the leading 
modern authority”5 on foreign law enforcement 
judgements. The case was decided by the Court 
of Appeal regarding, the issue as to whether a 
foreign judgement was enforceable in England. 
The facts of the case are straightforward, 206 
plaintiffs were injured by asbestos and obtained 
a judgement in Texas. The judgement was 
obtained in the United States district court; 
proceedings were then brought to the High 
Court of Justice in London. The plaintiffs asked 
the courts to enforce the judgement of the 
American district court, the court declined to 
enforce the judgement because “1) the 
defendants were not present in the country of 
the foreign court when the proceedings 
commenced; 2) It would be contrary to natural 
justice/public policy to enforce the judgement 
                                                             
1 Rubin v Eurofinance SA and others [2012] UKSC 46 
2 Deli, Zsofia, “Overview: international law” (2014) 
Cambridge Journal of International and Comparative 
Law (3)1: pg. 297-299, pg. 298 

3 Loble, Steven, “Enforcement of non-treaty foreign 
judgements” (2014) Steven Loble, Sherrards Solicitors 
LLP , par. 10 

4 Adams v Cape Industries PLC [1990] 2 W.L.R. 657 

on the grounds that there had been no proper 
judicial assessment of the damages”.6 The next 
major case that dealt with the enforceability of 
foreign judgements was the High Court case of 
Re Brac Rent-A-Car International Inc7 . The 
case concerned insolvency proceedings against 
a company incorporated in the United States, 
but with its centre of main interests (COMI) in 
England. The High Court held that because the 
companies COMI was in England, insolvency 
proceedings could be carried out. The case 
established that an English court has 
jurisdiction under the European Union 
Regulation 2015/848, to grant an 
administration order in respect of a non-EU 
company where its COMI was in England.8 The 
decision and rational by the court has been 
applied again in the very recent case of NIKI 
Luftfahrt GmbH9. Five years later the House of 
Lords heard the case of Re HIH Insurance Ltd10, 
where an Australian Insurance Company 
became insolvent. The company held some 
assets in England; an order was sought for the 
sale of assets and the proceeds to be remitted 
back to Australia, under section 426 of the UK 
Insolvency Act 1986. The House of Lords held 
that the assets were to be remitted. Although, 
there was disagreement between the Lords on 
how the decision could be reached. Ultimately, 
the court ruled that they “had jurisdiction at 
common law, under its established practice of 
giving directions to ancillary liquidators, to 
direct remittal of the English assets, 
notwithstanding any difference between the 
English and foreign systems of distribution.”11 
Importantly this case was decided during the 
2008 financial crisis, although the economic 
climate may have played a role in the courts 
decision, ultimately it was decided correctly.  

Cambridge Gas Transportation:   

The following year the Privy Council 
heard the case of Cambridge Gas 

5 Dicey, Morris & Collins “The Conflict of Laws” 15th 
Edition (2012) para.14R-054 

6 Adams v Cape Industries PLC [1990] 2 W.L.R. 657 pg. 
503 
7 Re Brac Rent-A-Car International Inc [2003] 1 W.L.R. 
1421 
8 Council Regulation (EC) 1346/2000 Art. 3 
9 NIKI Luftfahrt GmbH (36n IN 6433/17, 84 T 2/18) 
10 Re HIH Insurance Ltd [2008] 1 W.L.R. 852 
11 Re HIH Insurance Ltd [2008] 1 W.L.R. 852 para. 24 
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Transportation 12 , the case was the leading 
authority for enforcement of foreign 
judgements until the decision in Rubin v 
Eurofinance. The question before the Privy 
Council was; “whether there was power at 
common law for the court to assist in the 
carrying out of a judicially-confirmed plan 
under chapter 11 proceedings initiated in New 
York by the management of an insolvent 
business which had contracted multi-million 
dollar indebtedness on the New York bond 
market”.13 The court held “that the New York 
proceedings were validly constituted and that 
there was no suggestion of prejudice to any 
creditor in the Isle of Man”.14 In the case, Lord 
Hoffmann wanted to move away from the 
traditional classification of either in rem or in 
personam, “declaring that these were 
inappropriate for the purpose of collective, 
internationally-based insolvency proceedings.” 
He stated in the case, “Fairness between 
creditors requires that, ideally, bankruptcy 
proceedings should have universal application. 
There should be a single bankruptcy in which 
all creditors are entitled and required to prove. 
No one should have an advantage because he 
happens to live in a jurisdiction where more of 
the assets or fewer of the creditors are 
situated.”15 According to Lord Hoffmann who 
wrote for the entire court “the purpose of 
recognition [of foreign judgements was] to 
enable the foreign office holder or the creditors 
to avoid having to start parallel insolvency 
proceedings and to give them remedies to 
which they would have been entitled if the 
equivalent proceedings had taken place in the 
domestic forum.”16 

The Decision in Rubin v Eurofinance: 

The case of Rubin v Eurofinance dealt 
with two conjoined appeals, Rubin v 

                                                             
12 Cambridge Gas Transportation [2009] UKPC 26 
13 Fletcher, Ian QC, “Rowing back from Rubin: the Court 
of Appeal reaffirms the policy of modified universalism 
in the granting of judicial assistance” (2014) Insolvency 
Intelligence 27(3), pg. 43-47, pg. 3-4 

14 Fletcher, Ian QC “Rowing back from Rubin” pg. 5 
15 Cambridge Gas Transportation [2009] UKPC 26 para. 
13-18 
16 Cambridge Gas Transportation [2009] UKPC 26 para. 
22  
17 Shearman & Sterling LLP, “United Kingdom: cross-
border insolvency – foreign judgements” (2013) Journal 
of International Banking Law and Regulation, 28(2), 
N22-N25  

Eurofinance and New Cap Reinsurance 
Corporation v A E Grant and others, “both 
judgements were in personam (made against a 
person, as opposed to judgements in rem which 
concern the nature or existence of rights in an 
object)” 17 . Additionally, in both cases “the 
parties against whom judgements were made 
were neither present in the foreign country nor, 
they alleged, had they submitted to the 
jurisdiction of the foreign court”.18 The main 
issue for the Supreme Court was “whether 
courts in England and Wales would enforce 
foreign judgements brought in insolvency 
related avoidance proceedings, if the defendant 
was not subject to the in personam jurisdiction 
of the foreign court”.19 The Court of Appeal had 
concluded in Rubin v Eurofinance that “a 
judgement of the US Federal Bankruptcy Court 
for the Southern District of New York in default 
of appearance for US$10m under State and 
Federal law in respect of fraudulent 
conveyances and transfers was enforced in 
England at common law”. 20  Bound by the 
decision in Rubin v Eurofinance, the court of 
appeal held in New Cap that “a default 
judgement of the New South Wales Supreme 
Court, for US$8m in respect of unfair 
preferences under Australian law was enforced 
under the Foreign Judgements Act 1933 and, 
alternatively, pursuant to powers under section 
426 of the Insolvency Act 1986”. 21  The 
Supreme Court allowed the appeal in Rubin 
with a 4:1 majority with Lord Collins giving the 
leading judgement. Lord Collins “confirmed 
the traditional Dicey Rule, according to which 
a judgement in personam would not be enforced 
if the defendant had not submitted to the 
jurisdiction of the foreign court.”22 In order to 
deal with the appeals Lord Collins stated that 
the starting position was the “Dicey Rule 26” 
which states:  

Smart, Phillip St J, “Cross-border insolvency co-
operation” (2008) Law Quarterly Review, 124 (Oct) pg. 
554-557 
18 Woods, Stephanie “Case Comment: Rubin & Anor v 
Eurofinance SA & Ors; New Cap Reinsurance Corp & 
Anor v Grant & Ors (2012) UKSC 46” (2012) UK 
Supreme Court Blog 
19 Deli, Zsofia “Overview: international law” pg. 297 
20 Rubin v Eurofinance SA and others (2012) UKSC 46 
para. 2 
21 Rubin v Eurofinance SA and others (2012) UKSC 46 
para. 2 
22 Rubin v Eurofinance SA and others (2012) UKSC 46 
para. 7 -10  
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“a court of a foreign country outside the 
United Kingdom has jurisdiction to 
give a judgement in personam capable 
of enforcement or recognition as 
against the person against whom it was 
given in the following cases: 

First Case – If the person against whom 
the judgement was given was, at the 
time the proceedings were instituted, 
present in the foreign country. 

Second Case – If the person against 
whom the judgement was given was 
claimant, or counterclaimed, in the 
proceedings in the foreign court. 

Third Case – If the person against 
whom the judgement was given 
submitted to the jurisdiction of that 
court by voluntarily appearing in the 
proceedings. 

Fourth Case – If the person against 
whom the judgement was given had 
before the commencement of the 
proceedings agreed, in respect of the 
subject matter of the proceedings, to 
submit to the jurisdiction of that court 
or of the courts of that country.”23 

Lord Collins recognised that “The theoretical 
basis for the enforcement of foreign judgements 
at common law is that they are enforced on the 
basis of a principle that where a court of 
competent jurisdiction had adjudicated a certain 
sum to be due from one person to another, a 
legal obligation arises to pay that sum, on which 
an action of debt to enforce the judgement may 
be maintained”.24 

Court of Appeal Error: 

The Court of Appeal in Rubin v 
Eurofinance, held that “the Dicey Rule did not 
apply to foreign judgements in avoidance 
proceedings because they were central to the 
collective enforcement regime in insolvency 
and were governed by special rules”25 . The 
Supreme Court rejected this approach. 

                                                             
23 Rubin v Eurofinance SA and others (2012) UKSC 46 
para. 7 
24 Rubin v Eurofinance SA and others (2012) UKSC 46 
para. 9 
25 Shearman & Sterling LLP, N24 
26 Shearman & Sterling LLP, N24 
27 Shearman & Sterling LLP, N24 

Although the Supreme Court agreed the orders 
were made in personam the majority held the 
Dicey Rule’s were applicable. Concerning the 
enforcement under the Cross-Border 
Insolvency Regulations it was argued that the 
“judgement should also be enforced through the 
CBIR [Cross-Border Insolvency Regulation 
2006], implementing the model law”26. Lord 
Collins argued that “the Model Law was not 
designed to provide for the reciprocal 
enforcement of judgement … and nothing to 
suggest that they applied to the recognition and 
enforcement of foreign judgements against 
third parties”27. Although the Court of Appeal 
attempted to depart from the Dicey Rule, the 
Supreme Court reversed the decision “denying 
that a more liberal approach should be taken in 
the interest of universality of bankruptcy and 
similar procedures”.28 Lord Collins argued that 
the Court of Appeals decision represented a 
“radical departure from substantially settled 
law”29 concluding that if a change is required, it 
is a matter for the “legislature and not for 
judicial innovation.30 Concerning New Cap the 
Supreme Court unanimously dismissed the 
appeal “on the ground that the Appellants in 
[the] case (the Syndicate) had submitted to the 
jurisdiction of the Australia Court” 31 . 
Furthermore, the Supreme Court “held that 
section 426(4) and (5) [of the Insolvency Act 
1986] were not concerned with enforcement of 
judgements.”32 The Supreme Court argued that 
voluntary submitting to the insolvency 
proceedings in Australia, the Syndicate “should 
not be allowed to benefit from the insolvency 
proceeding without the burden of complying 
with the orders made in that proceeding.”33 In 
both cases, the claimants relied on the previous 
precedents set out in the cases of Cambridge 
Gas and Re HIH Insurance Ltd.  

Previous Case Law in Rubin v Eurofinance:  

As discussed earlier, the case of 
Cambridge Gas decided by the privy council, 
“gave effect to an order of the Court of the 
Southern District of New York, holding that the 
shareholders of an insolvent Isle of Man 

28 Deli, Zsofia, “Overview: international law” pg. 297 
29 Deli, Zsofia, “Overview: international law” pg. 299 
30 Rubin v Eurofinance SA and others (2012) UKSC 46 
para. 128-9 
31 Shearman & Sterling LLP, N24 
32 Shearman & Sterling LLP, N24 
33 Shearman & Sterling LLP, N24 
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company could be bound by a plan of 
reorganisation approved by a US court, even if 
they had not submitted to its jurisdiction”34. The 
majority in the case of Rubin v Eurofinance 
agreed, “Cambridge Gas was wrongly 
decided”. 35  In addition, “section 426 of the 
Insolvency Act 1986 is not concerned with the 
enforcement of judgements and cannot be used 
to enforce a foreign judgement”.36 

Lord Clarke Dissent in Rubin v Eurofinance:  

Lord Clarke the lone dissent rejected 
the findings of the court in Rubin v Eurofinance, 
he agreed that the decision in Cambridge Gas 
was “distinguishable [because] the facts were 
quite different”37. However, disagreed with the 
majority that the findings of the court in 
Cambridge Gas were wrong for him the issue 
was simply “whether an avoidance order made 
by a foreign bankruptcy court made in the 
course of the bankruptcy proceedings, whether 
personal or corporate, which the court has 
jurisdiction to entertain, is unenforceable if it 
can fairly be said to be an order made either in 
personam or in rem. I would answer that 
question in the negative”38 Lord Clarke argued 
that it is possible to have an order in personam 
or in rem relying heavily on Cambridge Gas 
and Re HIH Insurance Ltd, he would have 
dismissed “the appeal in the Rubin case on the 
common law point”.39 

Aftermath of Rubin v Eurofinance: 

The result of Rubin is described by 
Loble as “undoubtedly a disappointment”, 
Atherton says the case was a missed 
opportunity to continue the development 
towards universalism, Fletcher agrees with 
Atherton stating he “laments the lost 
opportunity in Rubin” arguing the Supreme 
Court had the chance to make insolvency 
proceedings suitable for the present era. 
However, others such as Woods argue that 

                                                             
34 Keady, Richard & Qin, Jay, “Rubin v Eurofinance: A 
return to common sense” 
35 Rubin v Eurofinance SA and others (2012) UKSC 46 
para. 132 
36 Atherton, Paul, “UK Supreme Court rules on cross 
border insolvencies” (2013) Financier World Wide 
37 Rubin v Eurofinance SA and others (2012) UKSC 46 
para. 192 
38 Rubin v Eurofinance SA and others (2012) UKSC 46 
para. 193 
39 Rubin v Eurofinance SA and others (2012) UKSC 46 
para. 205 

Rubin has clarified the when foreign insolvency 
proceedings will be recognised. Keady states 
that the case of Rubin acts as a return to 
common sense stating that the “decision re-
asserts the importance of territorial limits in 
respect of insolvency proceedings and clarifies 
the common law position on enforceability of 
foreign judgements”40. Although, academic and 
lawyers have different opinions on whether the 
Supreme Court could have taken a different 
approach, in addressing the issue of foreign 
insolvency proceeds all agree that the result was 
correct. This has also been highlighted by the 
cases that have followed.   

Case Law after Rubin v Eurofinance:  

The case of Fibria v Pan Ocean41 was 
a London High Court decision. The case dealt 
with “the interpretation and application of the 
CBIR [mainly how,] the scope of the relief that 
may be granted by the Companies Court upon 
recognition of a foreign insolvency 
proceeding.” 42  Because the relief available 
under article 21(1) of the CBIR 43  was of a 
procedural nature, the case of Rubin v 
Eurofinance was followed.  The same year the 
High Court heard the case of Desarrollo v 
Kader 44 , where the primary issue was very 
similar to that of Rubin v Eurofinance, the 
question was whether “Kader submitted to the 
Arizona proceedings by making a voluntary 
appearance and counterclaiming in those 
proceedings”45. Applying the Dicey Rule and 
the judgement in Rubin v Eurofinance, the court 
held that Desarrollo is entitled to enforce the 
judgement in England.46  Although, the court 
was bound by the decision in Rubin v 
Eurofinance, from the short judgement of 
Justice Andrews it would be correct to conclude 
that the courts are satisfied with the result of 
Rubin v Eurofinance. In 2014, the Privy 
Council heard the case of Singularis v 
PricewaterhouseCoopers 47 , which concerned 

40 Keady, Richard & Qin, Jay, “Rubin v Eurofinance: A 
return to common sense” (2013) Asian-Mena Counsel 
Magazine (Volume 10, Issue 9m 2012/13 
41 Pan Ocean [2014] EWHC 2124 (ch) 
42 Pan Ocean [2014] EWHC 2124 (ch) para. 1 
43 The Cross-Border Insolvency Regulations 2006 
44 Desarrollo v Kader [2014] UKPC 36 
45 Haworth, Jennifer, “Important Court of Appeal 
Decision- Kader” (2014) Bermuda Law Blog 
46 Desarrollo v Kader [2014] UKPC 36 para. 89-90 
47 Singularis v PricewaterhouseCoopers [2014] UKPC 
36 
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two “companies incorporated in the Cayman 
Islands, both of which have been ordered by the 
Grand Court of the Cayman Islands to be 
wound up.”48 The issue in front of the board 
was “whether the Bermudan court has a 
common law power to assist a foreign 
liquidation by ordering the production of 
information [where] the court has no power to 
wind up an overseas company … and its 
statutory power to order the production of 
information is limited to cases where the 
company had been wound up in Bermuda”49. 
The entire board dismissed the appeal; majority 
of the board held that although, a common law 
power does exist, it is subject to many 
limitations, and should not be exercised. Along 
with approving of the decision in Rubin v 
Eurofinance, Lord Sumption also went further 
to state, “Although statue law may influence the 
policy of the common law, it cannot be assumed, 
simply because there would be a statutory 
power to make a particular order in the case of 
domestic insolvency that a similar power must 
exist at common law. So far a Cambridge Gas 
suggest otherwise, the Board is satisfied that it 
is wrong”.50 

 

Bakhshiyeva v Sberbank of Russia & Ors:  

In January 2018, the High Court dealt 
with the case of Bakhshiyeva v Sberbank of 
Russia & Ors51 where the court concluded that 
it “did not have the power to grant a permanent 
stay or moratorium in support of foreign 
insolvency proceedings to prevent creditors 
exercising their rights under an English 
contract.”52 The court applied the long-standing 
precedent of Antony Gibbs & Sons53. Which 
states, that the discharge of a debt under the 
insolvency law of a foreign country could only 
be treated as discharged in England, if it was 
done so under the law applicable to the 
contract54. Following the decision in Rubin v 
Eurofinance one could conclude that refusing to 
                                                             
48 Singularis v PricewaterhouseCoopers [2014] UKPC 
36 para. 1 
49 Singularis v PricewaterhouseCoopers [2014] UKPC 
36 para. 8 
50 Singularis v PricewaterhouseCoopers [2014] UKPC 
36 para. 18 
51 Bakhshiyeve v Sberbank of Russia & Ors [2018] 
EWHC 59 (ch) 
52 Moore, Emily, “Interpreting ‘Fraud’ Exceptions to 
Limitation and Exclusion Clauses” (2018) 3 Hare Court 
para. 7  

accept a foreign discharge of an English debt 
was an irregularity because under English law, 
an English bankruptcy could discharge a 
foreign debt. However, the High Court made it 
clear that the Supreme Court in Rubin v 
Eurofinance and the Privy Council in 
Singularis v PricewaterhouseCoopers 
encourages that “English Courts should do all 
in their own power to help but without express 
mandate may not import other laws to enable 
them to do so.” 55  The court accepted the 
principles of modified universalism with 
regards to common law and the CBIR however 
the rule in Antony Gibbs & Sons also had to be 
adhered to. In reaching its conclusion, the court 
agreed that the decision in Pan Ocean was 
correct in taking from Rubin v Eurofinance that 
the model law and the 2006 regulations were 
concerned with procedural matters and not 
matters affecting the existence, exercise or 
enforcement of substantive rights, nor the 
recognition of foreign judgements against third 
parties.  

 

Conclusion: 

The case law leading up the Rubin v 
Eurofinance and primarily the case of 
Cambridge Gas Transportation supported the 
idea of a universal application concerning 
insolvency proceedings. However, this is a job 
for parliament a Lord Collins argued in Rubin v 
Eurofinance.56 The case of Rubin v Eurofinance 
correctly stated that the decision of the Privy 
Council in the case of Cambridge Gas 
Transportation was wrong; this was echoed in 
the Privy Council decision of Singularis v 
PricewaterhouseCoopers. Although lower 
courts are bound by the decision of the Supreme 
Court all of the case law that has come after the 
Rubin v Eurofinance decision as discussed 
above as approved the decision. The Supreme 
Court was correct in making its decision in the 
case of Rubin v Eurofinance and although some 

53 Antony v Gibbs & Sons (1890) 25 Q.B.D 399 
54 Singularis v PricewaterhouseCoopers [2014] UKPC 
36 para. 44 
55 Singularis v PricewaterhouseCoopers [2014] UKPC 
36 para. 55 
56 Lord Neuberger, “Keynote speech at the International 
Insolvency Institute Annual Conference 2017, London” 
(2017) UK Supreme Court para. 19 
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academics and legal practitioners would argue, 
otherwise it has in fact, clarified the law 
concerning the enforcement of foreign 
insolvency proceedings by using the Dicey 
Rule. In doing so the decision in the case of 
Rubin v Eurofinance, is relevant in corporate 
finance.  



 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Combating Transnational 
Organised Crime through 

Due Diligence Practices 
 

 
 
 
 

 
 
 
 
 
 

By: Sonja Gill 
Global Business Law and Regulation 



 

 42 

SUSSEX STUDENT LAW JOURNAL 

International organised crime has 
increasingly become more sophisticated and as 
a response, the world of finance has created 
more stringent rules and regulations. In an 
attempt to combat global terrorism, policy 
makers have adapted by focusing on the 
prevention and prosecution of this crime 
through the lens of money laundering offences. 
The current scheme in the United Kingdom 
aims to recover criminal funds, and “punish 
those who handle illicit funds and [target] the 
wider facilitation networks that make crime and 
terrorism possible”.1 This article will discuss 
this global terrorism by exploring the scope of 
the criminal offence, discussing money 
laundering legislation, analysing the 
obligations placed on third parties and the 
regulations in place to combat terrorism 
specifically. Finally, this article will explore 
some of the problems and challenges that face 
domestic institutions and international 
businesses.  
 
Context 

In order to discuss state attempts to 
combat money laundering for the purpose of 
terrorist financing, it is vital to understand the 
nature of this global issue. A report published 
in 2007 by Her Majesty’s Treasury estimated an 
illicit turnover of roughly £15 billion per year, 
of which about £10 billion is laundered through 
regulated sectors such as banks, with about £3 
billion being exported overseas to fund crime.2 
To put this into perspective, the United States 
has estimated that Al-Qaeda had spent roughly 
£30 million per year to fund their international 
acts of terrorism.3 This flow of “dirty money”, 
the illicit proceeds or profits of criminal 
activity, going through the financial sector pose 
a clear and obvious risk to national and 
financial security.4 These money laundering 
                                                             
1 HM Treasury, ‘The Financial Challenge to Crime and 
Terrorism’ (February 2007) 
2 Ibid. 
3 Ibid. 
4 J Jeremie, ‘Known risk in a world of unknown threats: 
the character and implications of risk in the context of 
economically motivated crime’ (2012) Company Lawyer 
2. 

techniques demonstrate clearly how organised 
terror networks have become sophisticated as 
they have international reach and are able to 
utilise legitimate sectors to fund their 
enterprises.5 
 

As the economic market shifts towards 
an increasingly more globalised landscape, 
regulatory bodies and authorities need to pay 
particular attention to criminal opportunities. 
Governments such as the United Kingdom have 
had to adapt the powers delegated to governing 
authorities to manage this escalating threat.6 
Academics such as Jeremie, have noted that the 
best way to handle these crimes is for the 
respective supervisory bodies “to act in unison 
and to act quickly to combat not simply money 
laundering…but also the newly-recognised 
‘risk’ of terrorist activity”.7 Interestingly, since 
the introduction of the Proceeds of Crime Act 
in 2002 (“PCA 2002”), it has been noted that 
the state government has seized approximately 
£96.5 million between 2005-2006.8 Although 
this number is still considerably lower than the 
near £15 billion illicit turnover estimated 
previously, this legislation has made a 
successful impact in the fight against terror 
financing.  
  
Money Laundering 

In order to understand the nuances of 
financing terrorism through money laundering, 
it is important to first discuss the particulars of 
the principle offence of money laundering. The 
criminal offence of money laundering in the 
UK is contained in the PCA 2002.9 The offence 
is introduced at section 327, which states that it 
is illegal for an individual to conceal, disguise, 
convert, transfer and remove criminal property 
from the country.10 Additionally, it is also an 
offence for an individual to facilitate the 

5 HM Treasury, ‘Financial Challenges’ (n 1) 12. 
6 Ibid, 8-14. 
7 Jeremie (n 4) 3. 
8 HM Treasury, ‘Financial Challenges’ (n 1) 30. 
9 Proceeds of Crime Act (2002). 
10 PCA (2002), s 327. 
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acquisition of criminal property, with the 
burden of proof being mere suspicion.11 This 
offence therefore gives rise to criminal liability 
on part of third party individuals such as 
accountants, banking officials, and solicitors. 
Allowing liability to be found with these third 
party individuals allows the Crown to punish 
more individuals than just those who benefit 
from the illicit funds, rather than just those 
involved in the actual terror activities.  
 

Furthermore, section 340(2) of  the 
PCA (2002) gives the domestic court’s 
jurisdiction if any part of the crime occurs in the 
United Kingdom.12 Any individual charged 
with the offence of money laundering may have 
their assets frozen and confiscated unless the 
defendant can prove the legitimate source of 
their funds.13 The judgement in the case of R v 
Anwoir (Ilham) [2008] illustrates the two ways 
that a court can determine if money has been 
found to be illegally laundered.14 Judges can 
determine if the funds are criminal in nature it 
if can be derived from the specific conduct of 
the accused, or it if circumstances or evidence 
can be raised to infer that the money was a 
proceed of criminal activity.15 This allows the 
domestic courts to have a wide berth when 
deciding if a crime has taken place and if the 
United Kingdom has jurisdictional competence.  
 

To further combat the issue of money 
laundering, the United Kingdom government 
published the Anti-Money Laundering Strategy 
Document in 2004. This document highlights 
the domestic governments commitment to 
collaborate with “all stakeholders…as part of 
the process of continually improving the 
[financial] system for the benefit of all”.16 
Additionally, the anti-money laundering 

                                                             
11 PCA (2002), s 328; Bowman v Fels [2005] EWCA Civ 
226. 
12 PCA 2002, s 340(2). 
13 Ibid. 
14 R v Anwoir [2008] EWCA Crim 1354. 
15 Ibid. 
16 HM Treasury, ‘Financial Challenges’ (n 1) 13. 
17 Ibid, 20. 

regulations that exist in the current banking 
system ensures that “firms apply effective 
controls that help identify and forestall attempts 
to move illicit funds”.17 This mixture of 
criminal and civil sanctions in the national 
government has increased the number of 
regulatory offences with regards to money 
laundering, which has led to the imposition of 
higher state standards across a number of 
private sectors.18  
 
Whistleblowing Obligations 

Perhaps one of the most important 
developments within the evolving anti-money 
laundering regulations is the creation of 
whistleblowing obligations on third party 
individuals. This obligation creates a new 
dynamic between the public and private sectors. 
Specific to money laundering and terrorism, 
there are two relevant European Union 
directives that complement domestic UK 
legislation. Directive 2005/60 creates an 
obligation on supervisory authorities to report 
suspicious activity, with the aim to prevent the 
use of financial systems for the purpose of 
money laundering and terrorist financing.19 
This directive is important as it creates an onus 
on the three relevant private fields: finance, 
accountancy, and the legal sector. Additionally, 
Directive 91/308 creates the duty on banking 
institutions to disclose any transactions 
involving terrorist money and a duty to prevent 
the use of financial systems for the purpose of 
money laundering.20  
 

Specific to the legal sector, the 
legislation in the United Kingdom has already 
created a new duty for solicitors to disclose 
information pertaining to money laundering for 
the purpose of terrorist financing. In 2005, the 

18 R Jones, ‘Money laundering: Some changes in prospect’ 
(2004) Company Lawyer. 
19 Directive 2005/60/EC of the European Parliament and 
of the Council of 26 October 2005 on the prevention of the 
use of the financial system for the purpose of money 
laundering and terrorist financing.  
20 Council Directive 91/308/EEC of 10 June 1991 on 
prevention of the use of the financial system for the 
purpose of money laundering (no longer in force). 
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case of Bowman v Fels explored this very 
idea.21 The judgment of the court found that the 
new regulations created by domestic and 
European Union directives were not intended to 
cover the ordinary practices of legal 
professionals.22 As academics like Jones point 
out, this creates an obvious tension in the legal 
field as solicitors must report money laundering 
if they engage in mediation, but must also 
respect client-solicitor confidentiality 
privileges.23 This may make companies more 
likely to go through costly litigation than 
attempt to resolve their legal issues through 
alternative dispute resolution, as their solicitors 
would be legally bound to report any suspicion 
or evidence of money laundering.  
 

Due to the wording of domestic 
legislation and its built-in due diligence 
defence, the guilt of the third party players is to 
“be measured by the level of information at the 
disposal of the person in question at the time of 
the failure to disclose”.24 Therefore the burden 
of proof shifts to the third party to prove that 
they did not have sufficient knowledge to reach 
the threshold of guilt.25 This shift has been 
criticised as being problematic as it requires 
that a subjective element be tested against an 
objective standard, however this seems to be the 
most pragmatic approach to manage the 
problem. As Jeremie notes, “the development 
of flexible and purposive regulatory tools and 
constant attention of regulators on a global 
scale” is the most effective method of 
combatting money laundering for the purposes 
of terrorism.26  
 
Financing Acts of Terror 

                                                             
21 Bowman v Fels (n 11). 
22 Ibid. 
23 R Jones (n 18). 
24 O Elagab, ‘Control of terrorist funds and the banking 
system’ (2006) Journal of International Banking Law and 
Regulation 2. 
25 Ibid, 2. 
26 Jeremie (n 4) 4. 
27 International Convention for the Suppression of the 
Financing of Terrorism (1999). 
28 Terrorism Act (2000). 

Specific to this article, it is vital to 
understand the particulars of money laundering 
for the purposes of financing terrorism. The 
United Kingdom, the European Union, and the 
United Nations have introduced a number of 
legislative and regulatory acts over the last 
twenty years in order to combat transnational 
terrorism. Chronologically, one of the first 
international instruments was introduced by the 
United Nations, in the form of the International 
Convention for the Suppression of the 
Financing of Terrorism in 1999.27 This is a 
transnational regulation that creates criminal 
liability for individuals that finance acts of 
terrorism, while also promoting cooperation 
among nations and their judicial and police 
systems for the purpose of identifying and 
punishing such acts. At the domestic level, the 
Terrorism Act of 2000 creates criminal offences 
relating to the fundraising, use and possession 
of money for the purpose of terrorism.28 This 
was then complemented in 2001 with the Anti-
Terrorism, Crime and Securities Act which 
introduces the power for the state to freeze and 
seize the assets for any activities that can be 
identified as being to the detriment of the 
economy.29 
 

After the events of September 11 in 
2001, there was a growing demand and public 
outcry for preventing further acts of global 
terror, and harshly punishing those that 
perpetrated them. In response, the European 
Union introduced Regulation 881/2002 which 
puts forward restrictive financial measures 
against Al-Qaeda and those who associate with 
the group.30 In 2008, the domestic UK 
government then put forward the Counter-
Terrorism Act which provides the state great 

29 Anti-Terrorism, Crime and Securities Act (2001). 
30 Council Regulation (EC) No 881/2002 of 27 May 2002 
imposing certain specific restrictive measures directed 
against certain persons and entities associated with Usama 
bin Laden, the Al-Qaida network and the Taliban, and 
repealing Council Regulation (EC) No 467/2001 
prohibiting the export of certain goods and services to 
Afghanistan, strengthening the flight ban and extending 
the freeze of funds and other financial resources in respect 
of the Taliban of Afghanistan. 
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powers for seizing assets if it can be proven that 
it is for the purpose of financing terror.31 Most 
recently, the European Union introduced 
Directive 2015/849, which standardises the 
prevention of using financial systems for 
funding terrorist activity by means of money 
laundering.32 As mentioned previously, the 
majority of legislative acts introduced have 
allowed for increased investigative and 
preventative powers for the state. These acts 
allow governments to intervene before acts of 
terror occur by seizing the financial assets 
necessary for these attacks to take place. 
 

There are several ways by which 
individuals can use legitimate financial systems 
to finance their terrorist activities. Elagab 
identifies the most common methods of 
laundering money as using: legitimate bank 
accounts, dormant bank accounts, telegraphic 
transfers and, money service businesses.33 
Using these legitimate financial tools allows 
individuals to conceal their criminal activity in 
the complexities of transnational banking. Even 
though it is widely known that individual abuse 
these banks through these means, there are a 
limited number of counter money laundering 
techniques available to the state.34  
 

An example of this is illustrated in a 
terror financing scheme the Tamil Tigers 
employed in 2007.35 This international crime 
organisation committed a fraudulent scheme 
totalling approximately £100 million by 
skimming credit cards belonging to British 
nationals.36 Credit card skimming is a process 
by which data is stolen from unsuspecting 
people by placing a reader on a card swiping 
mechanism, that then stores all the relevant 

                                                             
31 Counter-Terrorism Act (2008). 
32 Directive (EU) 2015/849 of the European Parliament 
and of the Council of 20 May 2015 on the prevention of 
the use of the financial system for the purposes of money 
laundering or terrorist financing, amending Regulation 
(EU) No 648/2012 of the European Parliament and of the 
Council, and repealing Directive 2005/60/EC of the 
European Parliament and of the Council and Commission 
Directive 2006/70/EC. 
33 Elagab (n 24) 1. 

secure banking information. Once the data is 
stored, offender will make several small 
purchases or money transfers until they are 
either caught or have acquired the desired sum 
of money. Unfortunately, credit card skimming 
techniques are relatively common in the 
Western world as several of these small 
purchases can be made without alerting banks 
until a large amount of money is stolen. 
Academics also have noted that many terrorist 
activities do not require large sums of money, 
and therefore automatic alerting systems 
created by banks are not triggered.37 
 

In the HM Treasury Report, the 
government describes the current state of 
counter-terrorism efforts with regard to the 
financial sector.38 The government identifies 
three key aims with regards to the rules and 
regulations in place: deterrence, detection and, 
disruption.39 The current system is designed to 
make “it harder for perpetrators to disguise the 
financial audit trails, and [requires parties] to 
stay vigilant against signs of suspicious 
financial activity”.40 The sanctions imposed on 
the private sector force individuals to “watch 
out for, and report the warning signs of 
suspicious” activities.41 Arguably, terrorism’s 
most important aim is disruption. The measures 
in place should in theory “alter the incentive 
structure of criminals and terrorists by 
frustrating their ability to raise, move and use 
funds [therefore] driving their expected reward 
downwards and their likelihood of detection 
up”.42 Internationally, the United Kingdom has 
some of the harshest laws governing the finance 
of terrorism. A mixture of third party 
regulations and criminal sanctions have given 
the state powers to prosecute, fine, and seize the 

34 Ibid 8. 
35 S Ramage, ‘Thinking outside the box for terrorist 
financing’ (2008) Criminal Lawyer 3. 
36 Ibid 3. 
37 Ibid. 
38 HM Treasury, ‘Financial Challenges’ (n 1). 
39 Ibid 9-11. 
40 Ibid 10. 
41 Ibid. 
42 HM Treasury, ‘Financial Challenges’ (n 1) 11. 
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assets of individuals and funds that “either have 
been, or may be, used in connection to 
terrorism”.43  
 

With all the legislation from 
international and domestic authorities in mind, 
there have been a number of criminal cases 
coming through to various courts. The most 
notable and recent case to come before the 
domestic courts is that of A v HM Treasury 
[2010].44 In this case, the appellants were 
charged under the suspicion of financing 
terrorist acts for Al-Qaeda through money 
laundering activities.45 As the Treasury had 
found reasonable grounds in their investigation 
to suspect that the appellants were facilitating 
the commission of terrorist activities, the funds 
and economic resources were seized with no 
further information given.46 In the judgement, 
Lord Hope stresses the need to take “additional 
measures to prevent and suppress…the 
financing…or any acts of terrorism”.47 He goes 
further, stating that the “freezing of funds or 
resources which can be used for terrorist 
purposes, are undoubtedly matters of first 
importance” when preventing terrorism.48 
Again, these views mirror the literature of 
academics and the government papers 
regarding terrorist financing. 
 
Challenges 

Even with all of the rules and 
regulations in place, both internationally and 
domestically, there are still a myriad of 
challenges that face policy makers. The most 
complex dilemma is raised by the difficulty of 
organising effective interaction between 
international partners. Elagab points out that 
different jurisdictions have varying laws and 
bureaucratic guidelines that can obstruct the 
accurate application of counter-terror 
measures.49 Another challenge is that of varying 
strictness in law. As mentioned previously, the 

                                                             
43 Ibid 18. 
44 A v HM Treasury [2010] UKSC 2. 
45 Ibid 
46 Ibid, para 1. 
47 Ibid, para 21. 

United Kingdom has some of the strictest laws 
governing this area. With the transnational 
nature of money laundering and terrorism, there 
may be complications raised by jurisdictional 
competence, together with the worry that 
judges may not impose sanctions that deter or 
punish offenders sufficiently. Academics such 
as Jones discuss the concerns as to whether 
domestic legislation lacks any extraterritorial 
effects.50 Due to the global nature of terrorism 
and money laundering, potential criminals can 
evade strict punishment simply by avoiding the 
jurisdiction of the United Kingdom.  
 

Another challenge that faces cross-
border institutions is that there is no standard 
definition of terrorism.51 Without a clear and 
standardised definition of terrorism across 
jurisdictions, there can be complications with 
how these authorities interact. Elagab notes that 
due to the lack of a standard definition, there is 
no central database on terrorist financing 
internationally or regionally. The best way to 
respond to this issue is to have increased 
engagement amongst the international partners. 
However, with Directive 2015/849, there is real 
potential for more standardisation in 
enforcement of sanctions at least within the 
European Union. 
 

Due to these legislative 
inconsistencies, global companies are burdened 
with the responsibility to comply with several 
different regulations to avoid criminal 
sanctions. While trying to avoid criminal or 
civil sanctions, the unintended effect on 
companies is the restriction on free movement 
of goods within the European Union. 
Companies operating and doing business in the 
United Kingdom are more likely to take a risk-
based approach with their internal policies. This 
reflection on their own internal policies and 
procedures with regards to criminal notification 

48 Ibid, para 235. 
49 Elagab (n 24) 8. 
50 Jones (n 18). 
51 Elagab (n 24) 8. 



 

 47 

SUSSEX STUDENT LAW JOURNAL 

allows companies to easily prove a due 
diligence defence. Although this does seem to 
place an unnecessary burden on companies, the 
punishment for being charged for financing 
terrorism through money laundering is worse 
for business.  
 
Conclusion 

Combatting global terrorism has 
become increasingly more important for 
governing bodies to prevent, identify, and 
punish. International and domestic 
governments have found a way to identify 
crime through money laundering. Money 
laundering is a well-established criminal 
offence that blends into the financing of terror 
acts. Cooperation between different governing 
bodies has allowed for the seizure of millions of 
pounds of assets for the purpose of financing 
terror. Although there are still several 
challenges that face the United Kingdom, that 
of jurisdictional competences, and lack of 
standardisation, global businesses have 
compensated by employing higher internal 
monitoring standards. Through increased 
cooperation between governing bodies, the key 
aims of the United Kingdom legislation will 
continue to succeed and disrupt acts of terror 
through money laundering identification.  
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Iganski, in his assessment of the 
various impacts of hate crimes on the victims 
and their wider community, claims that they 
‘hurt more’, meaning that they have a greater 
impact than their parallel non-hate motivated 
crimes.1. Considering this, it has been asserted 
that the harsher punishment imposed on hate 
crimes is justified as a retribution for the wrong 
of inflicting greater harm.2 This article will 
assess whether hate crimes do indeed ‘hurt 
more’, and if so, whether a harsher punishment 
can be justified? 

Do hate crimes hurt more? 

First, we must evaluate whether hate 
crimes do indeed ‘hurt more’. Perry describes 
hate crime as ‘a mechanism of power, intended 
to reaffirm the precarious hierarchies that 
characterize a given social order’.3 By this, she 
says that hate crime ‘hurts more’ due to the way 
it targets an identity, turning a basic crime into 
an attack on the very core of the victim. This is 
the line of reasoning that Iganski uses in his 
various literature, to assert that hate crimes do 
indeed ‘hurt more’.4 However, some argue that 
hate crime it does not ‘hurts more’5, and 
question the way in which the proposition that 
it does ‘hurt more’ can be used as a justification 
for hate crime legislation. 

                                                   
1 Paul Iganski ‘Hate Crimes Hurt More’ (2001) 45(4) 
American Behavioural Scientist 626-638. 
2 Paul Iganski ‘Hate Crimes Hurt Some More Than 
Others: Implications for the Just Sentencing of Offenders’, 
Journal of Interpersonal Violence 30(10), 1696-1718; 
Larry Alexander, ‘Culpability’ in John Deigh and David 
Dolinko (eds), The Oxford Handbook of Philosophy of 
Criminal Law (OUP 2011); Frederick M. Lawrence, ‘The 
Hate Crime Project and Its Limitations: Evaluating the 
Societal Gains and Risk in Bias Crime Law Enforcement’ 
(2006) (Working Paper No 216). 
3 Barbara Perry, In the Name of Hate: Understanding Hate 
Crimes (Routledge 2001). 
4 Iganski, ‘Hate Crimes Hurt More’ (n 1); Paul Iganski, 
Hate Crime and the City (Policy Press 2008); Paul Iganski 
and Spiridoula Lagou, ‘How Hate Crimes Hurt More: 
Evidence from the British Crime Survey’ in Paul Iganski 
and Barbara Perry (eds.), The Consequences of Hate 
Crime (Hate Crimes: Vol. 2, Wesport CT: Praeger 2009); 
Iganski, ‘Hate Crimes Hurt Some More Than Others: 
Implications for the Just Sentencing of Offenders’ (n 2). 
5 Heidi M. Hurd and Michael S. Moore, ‘Punishing hatred 
and prejudice’ (2004) 56 Stan L Rev, , 1081-1146. 
6 ‘'Emotional’ will be used throughout, but is considered 
interchangeable with ‘psychological’. 

The first reason why hate crime can be 
said to have a greater impact on the targeted 
individual lies with the emotional and 
psychological effect it has on the victim.6 
Iganski analysed the British Crime Survey7 and 
found a statistically significant emotional 
impact on the victims of racial hate crime.8 It 
was observed that feelings of fear was 
manifested as the highest differential, and 
higher proportions of victims of racially 
motivated crimes were worried about future 
victimisation than victims of non-racially 
motivated crimes. This shows that, even when 
controlled for crime type, hate crime victims 
report a bigger emotional impact than non-hate 
crime victims. These findings were echoed by a 
later Crime Survey for England and Wales.9 
Although this research was only conducted for 
racially aggravated offences, the outcome is 
clear: the victims consistently suffer more 
emotionally than victims of parallel offences. 
Following Iganski’s research, various studies 
have established a pattern for victims of all 
strands of hate crime. Herek and others 
compared gay victims of homophobic crimes to 
gay victims of non-homophobic crimes, and 
found statistically significantly higher negative 
emotional reactions in the victims of 
homophobic crimes.10 Further, McDevitt and 
others compared samples of victims of assaults 

7 Later the Crime Survey for England and Wales. 
8 Iganski and Lagou, ‘How Hate Crimes Hurt More: 
Evidence from the British Crime Survey’ (n 4): 
Respondents were asked if they had an ‘emotional 
reaction’ following an incident, and for each type of crime 
a higher proportion of victims of racially motivated crimes 
reported an emotional reaction, compared with non-
racially motivated crimes. This included statistically 
significantly higher reported feelings of shock, fear, 
depression, anxiety, panic attacks, loss of confidence, 
vulnerability, difficulty sleeping, and crying. 
9 Iganski, ‘Hate Crimes Hurt Some More Than Others: 
Implications for the Just Sentencing of Offenders’ (n 2): 
Of the 10 emotional responses listed (anger, annoyance, 
anxiety/panic attacks, crying/tears, depression, difficulty 
sleeping, fear, loss of confidence/feeling vulnerable, 
shock, and other), higher proportions of victims of racially 
motivated crimes reported the symptoms than victims of 
non-racially motivated crimes (other than annoyance, 
which showed no statistical significance). 
10 Gregory M. Herek and others, ‘Psychological Sequelae 
of Hate-Crime Victimization Among Lesbian, Gay, and 
Bisexual Adults’ (1999) 67(6) Journal of Consulting and 
Clinical Psychology, 945-951: This included higher levels 
of depression, traumatic stress, anger, and fear of 
revictimization. and others 
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in Boston, and found statistically significant 
differences between the emotional impact for 
‘bias victims’ compared to ‘non-bias victims’.11 
Following these studies, Smith and others 
found statistically significantly higher 
emotional reactions among victims of hate 
crimes when the group is considered as a 
whole.12 These pieces of research build upon 
many other reports to develop a clear picture of 
the emotional toll taken by hate crime on its 
victims which is above and beyond that of 
parallel crimes.13  

The nature of another impact of hate 
crimes on the individual victim is spatial (or 
behavioural). Rai and Hesse found that racially 
motivated attacks or harassment caused victims 
to form ‘mental maps’ of the distribution of 
racial harassment, with certain locations 
considered as ‘no go areas’.14 Furthermore, 
Virdee found that fear of repeated victimisation 
affected the victim’s movement patterns.15 
These effects have been confirmed in further 
studies, such as those of Herek and others16 and 
Funnell.17 Victims have been seen to change the 
way they present themselves to the world,18 and 
avoid certain areas where they fear 
victimisation is more likely. These spatial 
                                                   
11 Jack McDevitt and others, ‘Consequences for Victims: 
A Comparison of Bias and Non-Bias Motivated Assaults’ 
(2001) 45(4) American Behavioural Scientist, , 697-713: 
This included higher levels of depression, nervousness, 
difficulty concentrating, fear and reduced feelings of 
safety, unintentional thinking of the incident, and thoughts 
of futility regarding their lives. and others 
12 Kevin Smith and others, ‘Hate Crime, Cyber Security 
and the Experience of Crime Among Children: Findings 
from the 2010/11 British Crime Survey’, (2012) Home 
Office Statistical Bulletin. 
13 Howard Ehrlich, ‘The Ecology of Anti-Gay Violence’ 
in Gregory M Herek and Kevin T Berrill (eds), Hate 
Crimes: Confronting Violence against Lesbians and Gay 
Men (Sage 1992); James Garofalo, ‘Hate Crime 
Victimization in the United States’ in Robert C Davis, 
Arthur J Lurigio, and Wesley G Skogan (eds), Victims of 
Crime (2nd ed, Sage 1997); Eva Tiby ‘Homophobic Hate 
Crimes in Sweden: Questions and Consequences’ in Paul 
Iganski (ed) Hate Crimes: The Consequences of Hate 
Crime (Praeger 2009); Andrew Nocon and others (2011) 
‘Disabled people’s experiences and concerns about crime 
(Briefing Paper 4)’, Equality and Human Rights 
Commission; Nick Coleman (2013), ‘Crime and Disabled 
People. Baseline Statistical Analysis of Measures for the 
Formal Legal Inquiry into Disability-Related Harassment 
(Research Report 90)’, Equality and Human Rights 
Commission. 
14 Dhanwant K Rai and Barnor Hesse, ‘Racial 
Victimization: An Experiential Analysis’ in Barnor Hesse, 

impacts, as seen in Funnell’s study, can be 
extremely severe, causing families imprisoned 
in their own home, unable to perform basic 
function such as going to work, or dropping the 
children at school. A Home Office report 
highlighted these effects, and how physical and 
social development of the family members can 
be inhibited by this fear of victimisation, 
resulting in the deterioration of both their 
physical and mental health.19 These behavioural 
effects have a massive impact on the self-
esteem of the victims, who are unable to be their 
true selves. Combined with other behavioural 
changes such as confining oneself to the house, 
this results in victims being unable to lead 
complete and fulfilling lives. 

Next, we must examine the effect 
which hate crimes have on the broader 
community, known as the in terrorem impact. 
Iganski identified five waves of harm resulted 
from a hate crime, of which two highlighted the 
wider identity group.20 This effect was 
evidenced by Iganski, when research showed 
that members of the LGB community reacted to 
the high profile homophobic murder of 
Matthew Shepard21 as if they themselves had 

Dhanwant K Rai, Christine Bennett and Paul McGilchrist 
(eds), Beneath The Surface: Racial Harassment (Avebury 
1992). 
15 Satnam Virdee, ‘Racial Harassment’ in Tariq Modood, 
Richard Berthoud and others (eds), Ethnic Minorities in 
Britain: Diversity and Disadvantage (Policy Studies 
Institute 1997): Including the location of the victim’s 
home, work, study, travel patterns, and socialising. and 
others 
16 Gregory M Herek and others, ‘Victim Experiences in 
Hate Crimes Based on Sexual Orientation’, (2002) 58(2) 
Journal of Social Issues,319–339. 
17 Corinne Funnell, ‘Racist Hate Crime and the Mortified 
Self: An Ethnographic Study of the Impact of 
Victimization’, (2015) 21(1) International Review of 
Victimology, , 71-83. 
18 Such as gay victims “dressing/acting straight”. 
19 Home Office, ‘The Response to Racial Attacks and 
Harassment’ (1989). 
20 Iganski, ‘Hate Crimes Hurt More’ (n 1): Five waves of 
harm: on the initial victim, the identity group within the 
neighbourhood, the identity group beyond the 
neighbourhood, other targeted communities, and societal 
norms and values.. 
21 Wikipedia, ‘Matthew Shepard: Murder’ 
<https://en.wikipedia.org/wiki/Matthew_Shepard#Murde
r> accessed 11 January 2018. 
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been victimised.22 The emotional effect which 
hate crime has on the community was most 
comprehensively examined in studies of Perry 
and Alvi,23 and Bell and Perry.24 Perry and Alvi 
studied seven marginalised communities in 
Canada,25 and found a strong pattern of 
secondary effects on the community which 
were parallel to those typically experienced by 
primary victims,26 with 100% of respondents 
saying they felt fearful and vulnerable. 
Meanwhile, Bell and Perry conducted focus 
groups with LGB people in Canada, and found 
that knowledge of victimisation of others in 
their community caused participants to suffer 
similar emotional symptoms.27 Self-confidence 
and self-worth were negatively impacted, with 
one respondent saying ‘it makes you feel like 
less of a person’. This effect is also 
demonstrated in a series of interviews with 
LGB people conducted by Noelle, who found 
that the murder of Matthew Shepard had a 
‘vicarious traumatising effect’ on the 
community.28 This emotional impact is not 
restricted to the immediate neighbourhood of 
the victim; a Home Office report noted that the 
sensationalisation of incidents in the media, 
combined with the close-knit nature of minority 
communities, means they are very conscious of 
what is happening to others sharing their 

                                                   
22 Iganski, ‘Hate Crimes Hurt More’ (n 1): Respondents 
showed signs of fear and trauma, with some saying they 
felt ‘physically sick’, and were afraid to leave the house. 
23 Barbara Perry and Shahid Alvi (2012), ‘“We are all 
vulnerable”: The in terrorem effects of hate crimes’, 
International Review of Victimology, 18:1, pp. 57-71. 
24 James G Bell and Barbara Perry, ‘Outside Looking In: 
The Community Impacts of Anti-Lesbian, Gay, and 
Bisexual Hate Crime’ (2014) 62(1) Journal of 
Homosexuality, 98-120. 
25 Aboriginal people, African-Canadians, Asians, people 
of Jewish faith, people of Muslim faith, LGBT people, and 
South Asians. 
26 There were five themes identified, and the majority of 
respondents felt at least one of them: shock, anger, 
fear/vulnerability, inferiority, and normativity. 
Additionally, 75% were afraid it could happen to them or 
their community again, felt unwelcome, and felt ashamed; 
50-75% indicated fear of those with the same identity of 
the perpetrator, felt they did not belong, and felt that 
Canada is not a tolerant country; 91.7% felt powerless; 
83.3% felt it limited their ability to participate in society.  
27 These included anger, pain, worry, sadness, isolation, 
anxiety, depression, bewilderment, and disgust. 
28 Monique Noelle, ‘The Ripple of Effect of the Matthew 
Shepard Murder: Impact on the Assumptive Worlds of 

identity.29 Hate crimes act as a message to the 
identity group that they are not worthy, and that 
they very well could be next. As Lawrence 
noted, an offence ‘carries with it the clear 
message that the target and their group are of 
marginal value’.30 

The in terrorem effect of hate crimes as 
‘message crimes’ is not just emotional, but also 
spatial. In the studies previously mentioned, it 
was found that hearing of a hate crime against 
their community also had a behavioural impact 
on the respondents; their performance of their 
identity was altered in accordance with socially 
established rules, including changes to routine, 
habits, and ways of dressing and acting.31 This 
is similar to the findings of Mason, who learnt 
that lesbian participants feared violence due to 
their identity, resulting in ‘daily, localised 
practices designed to monitor, and often 
minimise, visible manifestations of their 
sexuality’.32 This is demonstrated across 
different identity groups,33 and it harms 
communities in various ways. Like the effects 
on the primary victim, spatial impacts can 
reduce the self-esteem of members of the 
community, who feel unable to be their true 
selves for fear of victimisation. Combined with 
other behavioural effects like avoiding 
interactions with others or certain social spaces, 

Members of the Targeted Group’ (2002) 46(1) American 
Behavioral Scientist 27–50: Community members felt 
more fearful and vulnerable, and called the murder a 
‘wake-up call’ to the fact that they are not safe.  
29 Home Office (n 20). 
30 Lawrence, ‘The Hate Crime Project and Its Limitations: 
Evaluating the Societal Gains and Risk in Bias Crime Law 
Enforcement’ (n 2). 
31 Barbara Perry and Shahid Alvi, ‘We Are All 
Vulnerable: The In Terrorem Effects of Hate Crimes’ (n 
23); James G. Bell and Barbara Perry, ‘Outside Looking 
In: The Community Impacts of Anti-Lesbian, Gay, and 
Bisexual Hate Crime’ (n 24): One respondent in the Perry 
and Alvi study said they had ‘tried to look less gay’, whilst 
several in the Bell and Perry study said they behaved in a 
way to conceal their sexuality, in order to reduce the 
possibility of hate victimisation.  
32 Gail Mason, ‘Body Maps: Envisaging Homophobia, 
Violence and Safety’, (2001) 10(1) Social and Legal 
Studies  23–44. 
33 Perry and Alvi canvassed 7 different identity groups, 
and the effect has been shown in further studies: see Tariq 
Modood and others, ‘Ethnic Minorities in Britain: 
Diversity and Disadvantage’, The Fourth National Survey 
of Ethnic Minorities (The Policy Studies Institute 1997). 
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this can lead to these ‘vicarious victims’ being 
unable to lead complete and fulfilling lives.  

Overall, Iganski and other scholars 
argue that the emotional and spatial impacts 
hate crime has on both the initial victim and the 
wider community show that it does indeed ‘hurt 
more’. This claim is criticised by some, as 
although there is a general trend for victims to 
be more impacted by hate crime than by parallel 
offences, not every victim of a hate motivated 
offence will be more severely affected than 
every victim of a parallel non-hate motivated 
offence, so it does not necessarily mean that 
they ‘hurt more’. Furthermore, it can be said 
that other types of crime have disparate effects 
on their victims, depending on who the victim 
is. These differing effects depend on the context 
of the crime, as does hate crime – social context 
means that some victims of hate crimes suffer 
more than their non-hate motivated 
counterparts. However, despite these possible 
criticisms, I would agree with Iganski when he 
says that hate crimes ‘hurt more’. The studies I 
have mentioned, as well as countless others, 
clearly and evidentially demonstrate a larger 
impact on the victims of hate crimes, and their 
wider community, when compared to non-hate 
motivated offences. The overwhelming 
statistics on the emotional and spatial impacts 
of hate crime leave no doubt in my mind that 
they do indeed “hurt more”. 

Should hate crimes be punished more 
harshly? 

If we can conclude that hate crimes do 
indeed “hurt more”, the question then turns to 
whether they should be punished more harshly. 
Iganski argued that they should, as they have 
inflicted a greater wrong and so punishment 
should be proportionate to this.34 This is 
supported by some, whilst critics say that it’s 
criminalisation of a person’s expression of their 
ideas and values, which is tantamount to state 
censure. Overall, there are two main arguments 
for greater punishment: denunciation of 

                                                   
34 Iganski, ‘Hate Crimes Hurt Some More Than Others: 
Implications for the Just Sentencing of Offenders’ (n 2). 
35 Valerie Jenness and Kendal Broad, Hate Crimes: New 
Social Movements and the Politics of Violence (Aldine de 
Gruyter 1997). 
36 For example, feminist groups petitioning for make-up 
not to be required by workplaces, or for advertising 

prejudice, and correction of the wrong of 
greater harm.  

First is denunciation of prejudice in 
society. The hurt caused by hate crime is a 
result of an attack on the victim’s core identity, 
and so the harms of hate crime cannot be solved 
if prejudice is left uncontested. Thus, the 
declaratory function of the law is a way in 
which it can be used to solve the greater hurt 
cause by hate motivated offences. Jenness and 
Broad described hate crime legislation as 
“plac[ing] discriminatory violence on the 
public agenda as a recognised social 
problem”.35 The theory is that by punishing hate 
crimes more harshly, the criminal justice 
system, and thus society, is making it clear that 
the prejudiced aspect of the crime is 
reprehensible. It’s a way of harnessing the 
symbolic function of the law, to try to reduce 
the amount of prejudice (and so the amount and 
harms of hate crime) in the future. This idea has 
been repeated and reinforced by scholars, and 
has a demonstrable effect; many advocacy 
groups fight for minimal policy and legal 
changes as a way to get the attention of the 
general public, to get them talking about their 
issues, and to eventually change minds.36 This 
is one of the functions of hate crime legislation; 
to prevent the prejudice that could cause future 
victimization, and thus minimise the harms 
suffered by individuals and communities. 

Next is the correction of the wrong of 
greater harm. This idea appears to have been 
accepted at least by legislative bodies as the 
reasoning for hate crime laws. For example, in 
the US Supreme Court case of Wisconsin v 
Mitchell Chief Justice Rehnquist attributed the 
possibility of sentence enhancement for hate 
motivated offences to the “greater individual 
and societal harm” they inflict.37 This notion 
that the greater harm of hate crime means it 
should always be punished more harshly has 
been defended in the literature, with Iganski 
concluding that hate crimes should have 
discretion and flexibility in sentencing, with 
penalty enhancement applied on a case-by-case 

standards to change to prevent objectification of women’s 
bodies. 
37 Wisconsin v Mitchell 508 U.S. 476 (1993): Chief Justice 
Rehnquist exampled this with: “bias motivated crimes are 
more likely to provoke retaliatory crimes, inflict distinct 
emotional harms on their victims, and incite community 
unrest”.. 
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basis, where the impact is on the victim is 
demonstrably higher due to the hate motivated 
aspect of the offence.38 On the contrary, 
Alexander asserted that instead of focusing on 
individual crimes, we should turn our attention 
to the “culpability of offenders for unleashing 
risks of harm, irrespective of if it actually 
occurs”.39 So the mens rea of the offender’s 
intent/knowledge of the harm of hate crime is 
the culpable offence. In addition, the in 
terrorem impact of hate crimes would be near 
impossible to be measured by the courts, but 
have been proven to exist. Therefore, blanket 
penalty enhancement appears to be the only 
viable option. 

Overall, Iganski concludes that the fact 
that hate crimes “hurt more” means that they 
should be punished more harshly. Criticisms 
from various scholars, including Gey, Bruce, 
and Hurd, posit that this amounts to 
criminalisation of offenders’ thoughts and 
values,40 and so is a violation of their 
fundamental rights.41 Further critics say that a 
blanket penalty enhancement ignores the fact 
that not all hate crimes “hurt more”, and 
sometimes a victim of a parallel offence will be 
more impacted than the victim of a hate 
motivated offence.  Iganski agrees with this 
second criticism, and advocates for case-by-
case sentence uplift, to avoid over-
criminalisation. However, I concur with 
Alexander – I think that the motive of the 
offender, and the intent/knowledge of the risk 
to “hurt more” is the most important aspect of 
hate crimes. Kahan pointed to the vital 
importance motive plays in other areas of 
criminal law, and I would agree.42 The 
offenders deserve a greater punishment because 
they have done a greater wrong, and it’s a 
greater wrong that cannot fully be measured in 
court. 

  

                                                   
38 Iganski, ‘Hate Crimes Hurt Some More Than Others: 
Implications for the Just Sentencing of Offenders’ (n 2). 
39 Larry Alexander (n 2). 
40 Steven G Gey, ‘What if Wisconsin v. Mitchell had 
involved Martin Luther King Jnr? The constitutional flaws 
of hate crime enhancement statutes’ (1997) 65 George 
Washington Law Review 1014–1070; Tammy Bruce, The 
New Thought Police (Three Rivers Press 2001); Heidi 
Hurd, ‘Why Liberals Should Hate “Hate Crime 
Legislation”’, (2001) 20 Law and Philosophy 215–232. 

Conclusion 

In this article, I have discussed the 
veracity of claim that hate crimes “hurt more”, 
and whether they should be punished more 
harshly. Due to the large base of evidence, I 
conclude that it cannot be denied that hate 
crimes “hurt more”. They have a statistically 
significant impact on both the primary victim, 
and the community of people who share that 
identity characteristic, preventing many 
minorities from being able to fully integrate and 
partake in society. Following on from this, I 
believe that the fact that hate crimes “hurt 
more” means that they should be punished more 
harshly. Not only do the greater wrongs 
inflicted by hate crimes need to be repaired, but 
the declaratory function of the law is vital in 
denouncing prejudice within our society, and 
thus creating a future community in which 
fewer hate crimes occur. I would recommend 
further research into the impact hate crimes 
have on wider society (for example, on other 
targeted groups, or on the public), but even 
without this, it’s clear that hate crimes do 
indeed “hurt more”, and that the criminal law is 
well within its right to redress this damage. 

41 The right to freedom of expression: see European 
Convention on Human Rights, Art 10; United States 
Constitution, 1st Amendment. 
42 Dan M. Kahan, ‘Two Liberal Fallacies in The Hate 
Crimes Debate’ (2001) Faculty Scholarship Series  107: 
For example, in homicide: a man who kills his wife 
because he has been abused by her will be convicted of a 
lesser crime than a man who kills his wife because he has 
been abusing her. The motive changes the severity of 
punishment, so punishing a hate motivation has precedent, 
and is not criminalisation of thought.. 
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INTRODUCTION 

Starting during the 1970s and back 
again in fashion from the late 1990s and 2000s1, 
the argument about sustainable development 
has shaped academic discussions around the 
world. Today, we are facing a time of deep 
ecological crisis, where we have run out of all 
“other options”. There is an increasing amount 
of research indications which evidence warns 
of the increasing effects of the environmental 
impacts wrought by human activities2. Society 
is in need of a deep change in its approach to 
production and consume. Such a development 
cannot come from private citizens’ effort only. 
Corporations – and corporate law - play a 
pivotal role in shaping the future of decision 
making towards a more sustainable behaviour. 
It is, therefore, essential they begin to come out 
and take responsibilities for all the 
environmental damages - and more - they 
created in the past, reassuring us it will not 
happen again. 

This might seem too much of a utopia. However, 
the world of accounting and auditing has 
always delivered an inside look at companies’ 
financial information and decision-making 
process. Wouldn’t it be appropriate to employ 
it also as an instrument to keep track of 
environmental performance? Wouldn’t it be 
useful, not only from a profit-making 
prospective, but for the community as a whole, 
to be able to evaluate companies’ social 
behaviour by way of a public, non-financial 
report? This is the direction to which any 
national legislation should be aiming. 

At a general level, the European 
Commission seems to share the same feeling. 
As within its 2010 Green Paper, the 
Commission has expressed the view that clearer 
and more focused reporting standards may be 
needed in order to allow companies and 

                                                             
1 Hess, D. (1999). Social reporting: A reflexive law 

approach to corporate social responsiveness. 
Journal of Corporation Law, 25(1), 41. 

2 Villiers, C., & Mähönen, J. (2015). Accounting, 
auditing, and reporting: Supporting or 
obstructing the sustainable companies’ objective? 
In B. Sjåfjell & B. Richardson (Eds.), Company 
Law and Sustainability: Legal Barriers and 
Opportunities (pp. 175-225). Cambridge: 
Cambridge University Press. 

3  European Commission, Green Paper: Audit Policy: 
Lessons from the Crisis, COM 561 final (2010), 8.  

investors to better evaluate their environmental 
performances and any sustainability issue 
therein3. 

In this respect, it represents a shared believe 
within the academic environment that company 
and accounting law might have a central role in 
dictating the rules under which companies may 
achieve a more sustainable conduct4. Again, it 
was the European Commission in 2011 which 
confirmed how a more consistent disclosure of 
non-financial information will give European 
companies an opportunity to increase their 
transparency – and therefore their reputational 
status - by implementing a reporting system 
which will include both sustainability and 
responsibility indicators5. 

Now, the further natural question to be 
asked is on whether such a desirable system is 
truly possible and whether there is national 
example of non-financial reporting legislation 
which may lead the way.  

Notwithstanding the importance of the 
matter, the discussion in this paper will be 
limited to a simple and narrative discussion. A 
brief first paragraph will introduce the 
argument from a non-legal point of view, in 
which the general reasons for the need of such 
a significant change are going to be explained. 
This is because it is important, before going into 
the legal aspects and consequences of the 
matter, to have a clear idea of what 
sustainability means from a general culture 
point of view and why we need it to be part of 
our common understanding. Otherwise, 
without care there will be no improvement. 
From this more “cultural” point of view, the 
paper will shift, and it will cover the 
international interest surrounding such a matter. 
Indeed, the conversation will veer into a more 
legal topic about the choices legislators may 
and shall make in order to improve the creation 
and application of non-financial reporting 

4 Villiers, C., & Mähönen, J. (2015). Accounting, auditing, 
and reporting: Supporting or obstructing the 
sustainable companies’ objective? In B. Sjåfjell & 
B. Richardson (Eds.), Company Law and 
Sustainability: Legal Barriers and 
Opportunities (pp. 175-225). Cambridge: 
Cambridge University Press. 

5  European Commission, Disclosure of Non-Financial 
Information by Companies: Public Consultation 
Questionnaire (European Commission, DG for 
Internal Market and Services, 2011), 3.  
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regulatory rules. At this stage, the paper will 
deepen and will analyse the issue, firstly, at a 
European Union level, to move then, lately, to 
a comparative discussion at a national level. It 
will be surprising to learn how much the UK – 
compared to other national realities - has done 
in this area and how further it went into the 
regulation of sustainable reporting. However, 
the work is not done yet and there is still space 
for important improvement. Finally, it will be 
given space, in a side paragraph, to the 
introduction and explanation of the concept of 
reflexive law, and it will be explained how it is 
inherent to the matter in question. 

In conclusion, what this discussion 
hopefully will transmit is the importance of a 
system which regulates Corporate Social 
Responsibility and the needs for it to be taken 
more seriously, especially by the main business 
actors who made it necessary. 

GENERAL EVALUATION 

WHAT IS SUSTAINABILITY? 
As a starting point, it is necessary to 

explain and be clear on some terminology. The 
difficulties of such a research lay down 
importantly on the matter of what we mean by 
Sustainability and Sustainable Development. 

A major problem seems to be, in fact, 
the lack of consistency over the terminology. If 
we think of the mere literal meaning of 
sustainability it supports the idea that goods 
should be produced in ways that do not use 
resources that cannot be replaced and that do 
not damage the environment. Sustainability 
deals with balance within the eco-system and its 
species. It is extremely difficult to 
conceptualize any bit of it, especially in relation 
to business making 6 . Therefore, sustainable 
development refers to the ac of production, 
which shall be conducted without depletion of 
natural resources. 

                                                             
6 Gray, R. (2010). Is accounting for sustainability actually 

accounting for sustainability ... and how would we 
know? An exploration of narratives of 
organisations and the planet. Accounting, 
Organizations and Society, 35(1), 48. 

7  Aras, G., & Crowther, D. (2009). Corporate 
Sustainability Reporting: A Study in 
Disingenuity? Journal of Business Ethics, 
87(Supplement 1), 279-288. 

However, sustainability is 
controversial because it may mean different 
things to different people7. Indeed, when we 
decide to combine these definitions within a 
business environment, as Rob Gray’s suggest, 
the focus shifts from the importance of 
sustaining the planet and its eco-systems to a 
more profitable one. The idea is that 
investments shall be dealt with in a responsible 
way and that corporations should be more eco-
friendly. Others, like Owen and O’Dwyer8, are 
also afraid of the translation of essential terms 
such as “sustainable”, “social” and 
“environmental”, into some technical and 
economical standards, creating the risk of 
technical misinterpretations.  

Therefore, it might be easier to accept 
as a commonly shared definition, which might 
also be more accessible, the one introduced by 
the United Nations in its 1987 Brundtland 
Report’s. It deals with sustainable development 
and the change of politics needed to achieve 
that. Its definition is well known and states that 
“development that meets the needs of the 
present without compromising the ability of 
future generations to meet their needs” 9. This 
concept has been explained as underpinning 
two key ideas. Firstly, sustainable development 
refers to the need of environmental protection 
in order to reduce the shortage of essential 
necessities the world’s poor suffer from. 
Secondly, it requires a spread economic growth 
directed to the development of modern 
technologies and social organisations in order 
to improve the capacity of the environment – 
both natural and social - to satisfy and adapt to 
any future change whatsoever. It is 
undoubtedly difficult to be able to be functional 
for the present while trying to create a fertile 
environment for the future. The balance of 
interests is very delicate here because 
sustainable development is not a ‘fixed state of 

8 D.L. Owen and B. O’Dwyer (2008). Corporate social 
responsibility: the reporting and assurance 
dimension. In A. Crane, et al. (Eds.), The Oxford 
Handbook of Corporate Social Responsibility (p. 
384). Oxford: Oxford University Press.  

9  World Commission on Environment Development. 
(1987). Our common future. Oxford: Oxford 
University Press. 



 

 57 

SUSSEX STUDENT LAW JOURNAL 

harmony’10, but rather a more flowing concept: 
resources end, investments move, and present 
needs might not be the same as those we will 
need to face in future years. It is important to 
keep an open mind and to build a system able 
to fulfil any potential condition. Also, 
sustainable development is often mistakenly 
understood as focusing only on environmental 
issues. In fact, it is much more interdisciplinary 
and it encompasses three general policy areas: 
environmental, economic and social11. 

For the just mentioned reason, it is 
likely to be submitted that a better and more 
homogeneous conclusion on the way in which 
to refer to sustainability in a business-related 
context, is by following the Triple Bottom Line 
(TBL) theory coined by John Elkington12. His 
idea is to broaden the traditional net-income 
companies’ bottom line, in order to create new, 
hybrid and more inclusive standards in the 
measurement of the costs of doing business. 
This will include not only economic growth and 
profit-making per se, but also environmental 
and social prospective. To say it with 
Elkington’s own words “They represent the 
elements of a new equation for assessing and 
expressing the worth of a company in terms of 
its sustainability”13 . In this way it might be 
possible to analyse a business’ performance 
merging all the financial and non-financial 
aspects together in order to develop a more 
coherent judgement. In the modern business-
like approach, a net distinction between these 
three areas would not be understandable 
anymore. In some instances, they are so closely 
linked together to make difficult also a theorical 
division of each concept. 

Having understood what the two main 
concepts of Sustainability and Sustainable 
development refer to, their objectives need to 
be put in motion. Here is where the role of 
public bodies and institutions, national and 
international, becomes massively significant. In 
fact, on a matter which is centrally relevant to 
business’ strategy decisions, regulators’ task is 
                                                             
10 Villiers, C., & Mähönen, J. (2015). Accounting, 

auditing, and reporting: Supporting or 
obstructing the sustainable companies’ objective? 

11 Aras, G., & Crowther, D. (2009). Corporate 
Sustainability Reporting: A Study in 
Disingenuity? Journal of Business Ethics, 
87(Supplement 1), 279-288. 

built around their ability to enforce regulations 
which would require private corporations to 
comply with certain standards. Now, 
traditionally speaking, companies - and 
accountants - are concerned with the 
compliance of financial requirement and 
disclosure that will be disclosed and included in 
their annual financial reports. Therefore, what 
has been developing in the past twenty years is 
the idea that companies should be required to 
fulfil also with non-financial annual reports in 
order to respect certain thresholds imposed by 
legislation. 

INTERNATIONAL DEVELOPMENT OF 
VOLUNTARILY MEASURES 

Deborah Rugg discusses the outcome 
of the United Nations Rio +20 conference and 
refers especially to Paragraph 47, entitled ‘The 
Future We Want’ 14 . Rugg recognises the 
importance of corporate sustainability in 
“reporting and encouraging undertaking to 
consider integrating sustainability information 
into their reporting cycle”15. She describes how 
the United Nations have been developing a 
system in order to support industry, 
stakeholders and governments during their first 
steps towards more sustainable models of 
reporting. It assists interested parties in 
gathering financial and non-financial 
information and integrating them together into 
a coherent unity. 

Different are the accounting standards 
promulgated by professional accounting 
organisations, such as the International 
Financial Reporting Standards (IFRS), as well 
as general accepted accounting principles 
(GAAP) at a national level, such as those 
created by the Accounting Standards Boards in 
the UK. However, amongst the CSR-oriented 
non-profit organisations involved, the most 
important seems to be the Global Reporting 
Initiative (GRI) which provides guidelines to 
the companies interested in sustainability 
reports. The GRI it is a voluntary initiative 

12  Elkington, J. (1998). ACCOUNTING FOR THE 
TRIPLE BOTTOM LINE. Measuring Business 
Excellence, 2(3), 18-22. 

13 Ibid, p. 18.  
14 Rugg, D. (2016). The Role of Evaluation at the UN 

and in the new Sustainable Development Goals: 
Towards the Future We Want. Global Policy, 
7(3), 426-430. 

15 Ibid, p. 426. 
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which provides mere non-mandatory reporting 
guidelines. Nonetheless, its application has 
been so widely welcomed that it has now a 
conferred authoritative role. Its implementation 
has been evaluated by Owen and O’Dwyer16. 
They were able to say the effect its introduction 
has been an increase in disclosure of non-
financial information, even if more focused on 
employees matters rather that environmental or 
social issues. They also noticed that many of the 
reports they analysed were concerned with the 
wish to acquire a higher reputational position 
within their stakeholders as well as improving 
their stakeholders’ expectations. Sadly, they 
noticed that many of the reports following GRI 
indicators were mainly concerned with pleasing 
their shareholder and stakeholders expectation 
not in the direction of a more sustainable and 
responsible production, but rather looking for, 
still, for shareholders’ wealth maximisation17. 
Owen and O’Dwyer highlighted how 
stakeholders participation improved only for 
the most powerful ones, the weakest still 
remaining out of the picture 18 . The ideally 
picture, however, would represent an overall 
majority of stakeholders being taking into 
consideration when decision-making is ‘en 
course’, notwithstanding their weight and their 
importance to the core business of the 
corporation. It is therefore understandable the 
point of view of those academics who believe 
in the need of different, more authoritative, 
reporting guidelines and standards. GRI has not 
been evaluated as bringing a real change to the 
existing order while, instead, “it nested in the 
existing neoliberal framework. […] Many 
companies apply it as a brand enhancing tool 
rather than as a genuine disciplinary 
mechanism”19. 

Therefore, notwithstanding the effort 
of these organisational bodies, they all face the 
same principal problem: they are typically 
voluntarily managed, and they are not enough 
credited by their profit-making peers20. Indeed, 
according to the most influent academics, we 
                                                             
16 D.L. Owen and B. O’Dwyer (2008). Corporate social 

responsibility: the reporting and assurance 
dimension. 

17 Ibid, p. 397. 
18 Ibid, p. 399. 
19 Villiers, C., & Mähönen, J. (2015). Accounting, 

auditing, and reporting. They refer to Levy, D., 
Szejnwald Brown, H., & De Jong, M. (2010). 
The Contested Politics of Corporate Governance. 
Business & Society, 49(1), 88-115. 

are in need of a reporting mechanism which 
will be not only obligatory and equal, but most 
importantly which may be examinable and 
which, in wrongfully fulfilled, may be a reason 
to hold a corporation accountable21. 

THE EUROPEAN UNION’S APPROACH 

The European journey through non-financial 
reporting started in 2003, when the 
Accountants Modernisation Directive 22  was 
introduced. Paragraph 9 of the Preamble 
explains that: 

“The annual report and the 
consolidated annual report are 
important elements of financial 
reporting. For these to present a fair 
review of the development of the 
business and of its position […] the 
information should not be restricted to 
the financial aspects. The fair review 
should lead to an analysis of 
environmental and social aspects 
necessary for an understanding of the 
company’s development, performance 
or position”. 

The Accountants Modernisation Directive 
amended Article 46 of the Forth Directive on 
annual accounts23, which now also requires that 
a company’s annual report shall include a ‘fair 
review’ of the business performance and its 
development and position. Moreover, it shall 
contains a reference to the potential risks and 
uncertainties the business is likely to face. 
Therefore the review, to be ‘fair’, must take 
account of the development, performance and 
position of the business both from a financial 
and non-financial prospective. The latter may 
be any relevant information relating to 
environmental and employee matters, 
depending on each individual business. 

Ten years later, both the Fourth 
Council Directive and the Seventh Directive on 

20 Ibid, p. 216. 
21  Ibid, p. 217. See also D.L. Owen and B. O’Dwyer 

(2008). Corporate social responsibility, p.400.  
22 Directive 2003/51/EC of the European Parliament and 

of the Council of 18 June 2003. 
23 Forth Council Directive 78/660/EEC of 25 July 1978 

based on Article 54 (3) (g) of the Treaty on the 
annual accounts of certain types of companies, 
OJ 1978 No. L222, 14 August 1978, p. 11. 
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consolidated accounts, were replaced by the 
New Accounting Directive of 2013 24  (from 
now on the Directive), which also codified the 
above-mentioned article of the 2003 legislation. 
The Directive is now the main way of 
implementation of non-financial reporting 
within Member States. Anyway, it was 
welcomed with a way less enthusiastic reaction 
than expected. A study carried on the 
effectiveness of non-financial information 
disclosure within EU companies revealed a lack 
of consistency and uniformity within the 
Member States25. Soon after, the Commission 
itself published an amendments proposal 
commentary26 in which issues were raised on 
the quality as well as the quantity of the 
information disclosed by European 
corporations. Specifically, in relation to the 
quality, it appears that users found the 
information to be often “not sufficiently 
material, balanced, accurate, timely and 
comparable” 27 . In relation to quantity, the 
problem seems to be more complicated. 
Globally speaking, in the years following the 
introduction of the Directive, the number of 
large companies  disclosing non-financial 
information in their annual reports increased  
from  270  in  2006  to  over  850  in  201128. 
The time seemed to be just the right one. 
However, it was estimated that within 
European large companies the 94% of the total 
still was not disclosing any kind of non-
financial information. Moreover, more than the 
50% of reports were coming from companies 
established in four Member States only. The 
situation was therefore everything but 
successful. The failure has been addressed both 
at EU and Member State level. In particular, it 
appears that the wording of the Directive, 
unconsciously, set a tone of voluntarism, rather 
than clearly enforcing a legal obligation. Indeed, 
the Directive quires information to be disclosed 
only ‘where appropriate’ and ‘to the extent 
necessary for an understanding of the 
                                                             
24 Directive 2013/34/EU of the European Parliament and 

of the Council of 26 June 2013.   
25 Villiers, C., & Mähönen, J. (2015). Accounting, 

auditing, and reporting. 
26  European Commission. Impact Assessment 

Accompanying the document proposal for a 
Directive of the European Parliament and of the 
Council Amending Council Directives 
78/660/EEC and 83/349/EEC as Regards 
Disclosure of Non-Financial and Diversity 
Information by Certain Large Companies and 
Groups. SWD (2013).  

company's development, performance or 
position’29. Of course, from a business point of 
view it might be understandable why choosing 
not to disclose: usually large corporation hire a 
professional accounting firm to make their 
reports and it means a great deal of 
expenditures. Moreover, it might also have 
been that some of the information regarding 
environmental or human rights performances 
could have had damaged the business’ 
reputation. Therefore, where there is no 
obligation to disclose, many will not. The 
weaknesses of the current legislation, both at 
EU and at Member States level, did not provide 
stakeholders and companies with sufficient 
clarity on what disclosures should be expected 
and legal certainty on what information is 
legally required30. It was therefore unlikely that 
significant improvements on quantity or quality 
of non-financial information would materialise 
in the absence of action clarifying this. 

As a result of such an atmosphere, on 
the 22nd October 2014 the new Directive 
2014/95/EU was adopted by the Parliament and 
the Council. It amends the New Accounting 
Directive 2013 and it entered into force only 
last year. The objective of this Directive was to 
increase the relevance, consistency and 
comparability of information disclosed by 
certain large undertakings and groups across 
the Union. 

It introduced modified provisions 
which now require that non-financial reports of 
European companies which are bound by the 
Directive to comply, shall contain “information 
relating to at least environmental matters, social 
and employee-related matters, respect for 
human rights, anti-corruption and bribery 
matters” 31 . In the Preamble, the legislators 
continue explaining as clearly as possible what 
should be included within the meanings of the 
Directive and in which measure. It is 

27 Public Consultation Summary report, p. 5 
28 European Commission. Impact Assessment 

Accompanying the document proposal for a 
Directive of the European Parliament and of the 
Council Amending Council Directives 
78/660/EEC and 83/349/EEC as Regards 
Disclosure of Non-Financial and Diversity 
Information by Certain Large Companies and 
Groups. SWD (2013). 

29 Ibid, p. 12. 
30 Ibid, p. 13. 
31 Paragraph (6) of the Preamble. Directive 2014/95/EU. 



 

 60 

SUSSEX STUDENT LAW JOURNAL 

understandable if we consider that this is the 
result of a harsh criticism following the 
previous Directive on non-financial reporting. 
Therefore, Paragraph 6 of the Preamble details 
that non-financial information statements shall 
include “a description of the policies, outcomes 
and risks related to those matters and should be 
included in the management report of the 
undertaking concerned”. 

Still, however, the European Union 
was not able, at the time, to prepare and submit 
sufficient frameworks to which Member States 
could refer in applying the Directive’s 
provision. It, indeed, stated that “undertakings 
which are subject to this Directive may rely on 
national frameworks, Union-based frameworks 
such as the Eco-Management and Audit 
Scheme (EMAS), or international frameworks”. 
However, with the intention to facilitate the 
disclosure of non-financial information by 
undertakings, the Commission did prepare, in 
accordance with Article 2 of the Directive, non-
binding guidelines, including general and 
sectoral non-financial key performance 
indicators and, in doing so, it took into account 
the current best practices, international 
developments and the results of related Union 
initiatives. The Commission published, at the 
beginning last year, a Communication 
addressed to the company required by the 
Directive to disclose non-financial information. 
The document contains a set of non-mandatory 
guidelines which were appropriately developed 
in order to facilitate business actor with their 
reporting obligations. Its aim is to improve the 
cohesion, consistency, usefulness, relevance 
and quality of the information subject to such a 
report system. As we witness above, after the 
Directive of 2013 came into force, 
disappointment was due especially by the 
confusion and ineffectiveness of its provisions. 
In this way the European Union purpose was to 
provide a flexible and accessible guidance on 
reporting non-financial information. Moreover, 
what the Commission was trying to achieve 
was the creation of a more comparable system 
across companies and sectors. Interestingly, the 
guidelines provide examples of practical 
situation and for each of the it indicates the 
KPIs and how should a company face such a 
                                                             
32 Dunlap, T., Grapsas, R., Vorlat, K., & Loges, R. (2017). 

Sustainability Disclosures in the EU after the 2014 
Non-Financial Reporting Directive. Insights; the 
Corporate & Securities Law Advisor, 31(8), 12-22. 

reporting dilemma. Within a scenario which 
does not leave many hopes as to its 
effectiveness, the latter introduction resolved – 
even through non-mandatory guidelines – the 
difficulty of having a multiplicity of units of 
measurement. While European undertakings 
could still refer to other national or international 
guidelines, with this document the European 
Union gave them an instrument under which 
defines which key principles may be enforced, 
how they should be reported and the quality of 
content they are expected to satisfy. 

The effort put by the European Union 
in such a matter is undoubtable, especially on 
the facts that the EU is aiming to develop, 
within European companies and corporate 
groups, a consistent uniformity of information 
they shall disclose, with the intent to enhance 
long-term sustainable development and to 
increase the market’s trust32. However, even if 
the final result seems to be a complete one, the 
lack of consistency remains especially when 
referring to guidance documents, reporting 
processes and presentation33. Notwithstanding 
its effort in trying to create a coherent 
framework, the lack of comparability between 
companies is still strong. This is due to the 
variety of accounting and reporting methods 
and requirements among different jurisdictions. 
The problem remains linked to the non-
mandatory character of international measure 
for CSR reporting. This undermines the 
importance of it and favour a feeling of 
superficiality when dealing with reporting 
methods. Moreover, all the new updates 
European jurisdiction has been subject to never 
felt the need to amend the non-binding nature 
of non-financial reports. Under the current 
legislation, corporations are given a large 
amount of flexibility to tailor reports according 
to their specific circumstances. This approach 
is unlikely to result in consistency and 
uniformity of reporting34.  

Not only but the decision on how and if 
to report these kinds of information is still 
based on a disclosure or explain basis. 
Therefore, corporation which whish not to 
publish any information not relevant to the 
financial sphere of its activity may do so by 

33 Villiers, C., & Mähönen, J. (2015). Accounting, 
auditing, and reporting. 

34 Ibid, p. 215. 
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explaining the reasons why. It is important to 
bear in mind that, notwithstanding the social 
and general utility of it, the activity of reporting 
and publishing information is a consistent 
expense for the pocket of private undertakings. 
Therefore, especially in a period of economical 
weakness, these reports are the first things 
corporations cut on. As it has been possible to 
see in practice, companies appear to report the 
minimum necessary to comply with the 
European legislation, offering irrelevant 
information. If it is possible for a company to 
get away with the minimum, there may little 
incentives to do more. The problem lays right 
here: the choice for reporting non-financial 
information should not be left as an economical 
decision to the discretion of private bodies. In 
order to improve efficiency and consistency of 
the reporting system we are in need of clear 
mandatory guidance, coupled with the 
possibility for the institutional bodies to make 
corporations accountable and responsible in 
case they lack disclosure. In conclusion, to 
avoid these issues it is important to improve 
awareness of the matter and to promote best 
practices within corporate environment. 

THE UNITED KINGDOM’S APPROACH 

The question, however, remains on 
whether the improvements within European 
legislation have been effectively welcomed 
also at a national level, where each State has the 
power to decide in which way its companies 
will have to behave when it comes to the 
application of non-financial reporting standards. 
Indeed, the level of discretion and details with 
which States have implemented the Directive 
varies considerably. It is gladly impressing to 
see how the United Kingdom has been 
presented as a model example on this matter. 
The UK introduces requirements that mostly 
match those contained within Article 46 of the 
Directive. 

Within English legal system, the most 
relevant legislation for the purpose of today’s 
discussion is the Company Act 2006. In 
particular, Chapter 46, S. 414 A to S. 414 C35 - 
which repealed and replaced the former S. 417. 

                                                             
35 Companies Act 2006, c. 46, s. 414A – 414C.  
36 Ibid, p. 15.  
37 Villiers C., (2013). Mapping Paper: Sustainable 

Companies UK Report (June 17, 2013). 

UK - has been at the fore front of non-financial 
reporting. It must therefore be admitted that, at 
the time when the 2014 Directive was firstly 
enforced, the majority of CSR disclosure 
requirements were already forming part of the 
UK’s pre-existing strategic report 
requirements36 . UK legislation requires large 
and medium-sized companies to provide a 
‘strategic report’ within the directors’ report 
instead of a business review. 

However, before going into the detailed 
analysis of S. 414 (A) – (C), we must engage in 
an introduction discussion. Indeed, Section 172 
of the Companies Act 2006 lays down the 
director’s duty to promote the success of the 
company. The article states that: 

“A director of a company must act in 
a way he considers, in good faith, 
would be most likely to promote the 
success of the company for the benefit 
of its members as a whole, and in 
doing so have regard (amongst other 
matters) to – 

[…] 

(d) the impact of company’s operation 
on the community and the 
environment.” 

According to Christian Aid, this section 
represents “the first ever statement in statue of 
directors’ duties in respect of the environmental 
and social impacts of their companies’ 
business” 37 . The Act remains true to the 
language previously used by the courts and still 
describes the directors’ obligation to act in bona 
fide in the best interest of the company. Rather, 
it does something more: it prescribes not only 
that the directors have certain duties, but also 
how they shall go about discharging them. The 
directors must have regards to the specific 
matters set out in Section 172, which now 
includes also a community and environmental 
impact evaluation. This means that a director 
who gives mere superficial attention, without 
any good consideration, to the matters within 
Section 172 will be in breach of duty, with all 
the consequences of the case. It is important to 
bear in mind that the Act does not require a 

University of Oslo Faculty of Law Research 
Paper No. 2013-16. 
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director to compromise the interest of the 
company to achieve social or environmental 
objectives. However, the Act recognises that 
companies whose directors have regards to the 
relevant social and environmental objects are 
likely, in the long term, to perform better than 
those whose directors do not38. Importantly, the 
duty to have regard to the relevant matters 
remains the same, however small the company 
and regardless of its resources. The director 
must make the best assessment of the 
consequences as is possible in the 
circumstances. 

Moreover, the board of directors are 
also subjected to regulation in the field of 
corporate governance. The leading regulatory 
provision in this area is the UK Code of 
Corporate Governance, operated by the 
Financial Reporting Council. The Code 
functions on a ‘comply or explain’ basis and 
aims to help directors fulfil their duties in the 
best interest of the company. The Code has 
been interpreted as being a guide to effective 
board practice on good governance. It 
underlines traditional principles of corporate 
governance like accountability, transparency, 
probity and “focus on the sustainable success of 
an entity over the long term” 39 . The Code 
provides guidelines and indicators, more than 
mandatory principles and sets of rules. It also 
does not specifically refer to environmental or 
social practice, but it is focused on the long 
term success and prosperity of the corporation, 
which often include them both within its main 
objectives. 

Mentioned to these two different provisions it 
is important to understand the role that 
shareholder activism has in order to pressure 
corporate behavioural changes. Making 
shareholders more interested and more 
concerned about the welfare of the corporation 
and how it might affect investments, it revealed 
itself to be the winning strategy to shake the 
system form its roots. It goes without saying 
that corporate behaviour is moved by the 
willingness of comply with share holders 
demands. Therefore, by stimulating 
shareholders’ interest in sustainable 
development and ethical investments, 

                                                             
38 Chivers D., (2007). The Companies Act 2006: 

Directors’ Duties Guidance, Corporate 
Responsibility Coalition.  

39 Villiers C., (2013). Mapping Paper. 

institutions have been able to adjust corporate 
behaviour towards a more sustainable 
approach. 

For the purpose of the discussion, it is 
interesting to take a look also at the way in 
which shareholder activism has been 
interestingly adopted as ‘sustainable weapon’ 
also outside company law grounds. Indeed, 
particularly noticeable is Section 35 of the UK 
Pensions Act 1995 – as amended by the Pension 
Act 2004 – which obliges the trustees of 
occupational pension schemes to produce, and 
periodically update, a statement of their 
investment principles. This requires them to 
disclose the extent to which social, 
environmental and ethical issues have been 
taken into account in the selection, realisation 
and retention of investments40. According to the 
National Association of Pension Funds this 
requirement is likely to have an important 
impact on investment decision-making 
processes in the long term41. In fact, while on 
one hand institutional investors may be 
interested in establishing the extent and nature 
of corporate activity to better assess their long-
term shareholder value, on the other hand 
boards of directors will increasingly 
incorporate ethical and sustainable matters to 
positively respond to investors concerns. It 
creates a perfect vicious circle which requires 
nothing more to succeed then trying to please 
one another. 

Having deviated from the main reporting 
argument in order to provide alternative 
examples of how the UK has tried to implement 
a culture of Sustainable Development within its 
jurisdiction, it is time now to take a more 
careful look at the specific non-financial 
reporting Sections of the Companies Act 2006. 

In the Company Act 2006 accounting and 
reporting requirements depend on the type and 
size of the organisation involved. Non-financial 
reports may be completed as stand-alone 
documents or within a company’s annual 
report. Section 415 states that all companies, 
other than small, are required to produce a 
business review or directors’ report. Section 
417 (5) (b), then, enriches it by adding that, in 

40 The Occupational Pension Schemes Amendment 
Regulations 1999, cl. 2-4 (UK). 

41 NAPF (2000). Towards Better Corporate Governance, 
London, 2000, p. 10. 
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the case of quoted companies, directors must – 
“to the extent necessary for an understanding of 
the business” – include information about: -  

(i) environmental matters (including 
the impact of the company’s 
business on the environment), 

(ii) the company’s employee, and  
(iii) social and community issues. 

It also requires that, in relation to these subjects, 
the review shall contain any information about 
the company’s policies and their effectiveness. 
Moreover, subsection (5) specifies that, in the 
event the report does not include the required 
information mentioned above, it shall state 
which of that information have not been 
included. 

Section 417 (6) goes further in adding 
requirements a company’s business review 
must comply with. It imposes on the 
accountants to carry out analysis using financial 
key performance indicators both in relation to 
financial and non-financial matters. Not to 
leave anything unclear, it also defines ‘key 
performance indicators’ as those “factors by 
reference to which the development, 
performance or position of the company’s 
business can be measured effectively” 42. 

The Companies Act 2006 does set out 
reporting criteria in quite an effective and 
specific way as to leaving nothing doubtable. It 
also delivers a way of enforcing a claim against 
a wrongfully reported review. Indeed, Section 
419 makes clear that the board of directors bare 
responsibility for approving the directors’ 
report and that it must be signed by one of them. 
Therefore, a director who signs a non-
compliant report “knowingly or reckless as to 
whether it complies” or who fails to take 
reasonable steps to amend it or to stop the report 
from being approved, may incur in civil 
liability and, possibly, criminal.43 

Still in relation to Section 417 of the 
2006 Act, the Accounting Standards Board 
published a Reporting Statement of Best 
Practice for the Operating and Financial 
Review to supplement the requirements within 

                                                             
42 Companies Act 2006, c. 46, Section 417 (6). 
43 Villiers C., (2013). Mapping Paper. 
44 Reporting Guidelines on Key Performance Indicators 

and Guidelines for Measuring Greenhouse Gas 
Emissions. 

the Section. These provisions were not 
mandatory but anyway considered a 
comprehensive guidance for discussing in the 
business review the main factors underlying the 
company performance and financial position. 
Due to the failure of such a Reporting 
Statement, in June 2012, following the 
discussion on GHG emission at Rio +20 
summit, the DEFRA (Department for 
Environment, Food and Rural Affairs) also 
published a guidance document44 containing a 
set of 22 environmental KPIs. It now forms part 
of the Companies Act 2006 (Strategic Report 
and Directors’ Report) Regulations 2013. The 
Department, indeed, believes that a first step 
towards the reduction of GHG emission can be 
achieved by mandatory reporting. 

Notwithstanding the number of 
requirements English legislation imposes on 
corporations, Charlotte Villiers raises the issue 
that in recent researches the current situation on 
non-financial information reporting is still far 
from satisfactory45. She refers to founding from 
researchers from CORE which suggests that the 
business review “does not appear to be serving 
the purpose for which it was intended” 46 . 
Apparently, only the 48% of the companies 
reviewed did report on issues concerning 
climate change, while human rights issues, 
market presence and indirect economic effect 
information were all poorly reported. Also, the 
reference, in the reports, to the risks to 
shareholders and stakeholders and its 
correlation with non-financial matters was 
basically absent. 

However, we should not blame 
reporting methods only. Reporting alone is 
definitely not sufficient to promote a real and 
broad development of CSR. It is nevertheless 
important to recognise the efforts and the 
innovations English Legal system introduce 
within its jurisdiction. Even it might not suffice, 
it cannot be denied that the UK has one of the 
most advanced methods of non-financial 
reporting within European Member States. It 
may also be attempted to say that English 
reporting approached reached way farer than 
the European itself did. Within the Companies 

45 Villiers C., (2013). Mapping Paper. 
46 She refers to the work of Henriques A. (2010). The 

Reporting of Non-Financial Information in 
Annual Reports by the FTSE100. CORE, 2010. 
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Act 2006, we are able to find reference to Key 
Performance Indicators, requirements to report 
on non-financial matters and also some 
indicators on directors’ responsibility. The 
most interesting bit to be taken home from the 
discussion on English current situation is 
certainly the argument on shareholders 
activism. While a reporting system is essential 
from a methodological and practical point of 
view, shareholders activism is a cultural change 
happening under our own eyes. It might not still 
be easily foreseeable, but it is important to 
remember that it is happening. Shareholders, 
some say, are the owners of corporations: if we 
will be able to make them demand more 
sustainable investments and processes, that is 
going to be the direction also companies will 
veer into.  

THE CONCEPT OF REFLEXIVE LAW 

Having mention the concept of 
shareholders activism as a way of improving 
non-financial reporting regulation’s application 
in a business context, it might be interesting to 
reserve this last, brief, paragraph to the 
discussion of the acknowledgement of reflexive 
law and its application as a way of improving 
non-financial reporting. 

The most persuasive academic 
interested in such a topic is certainly David 
Hess, who argues and describes the approach of 
a reflexive law as being a different kind of law47. 
In his view, where formal and substantive law 
fail – because too static to keep up with 
upcoming diverse social needs - reflexive law 
presents corporations with the possibility of re-
examining they practice and to adapt them to 
the most current information. He introduces the 
subject by referring to the words used by 
Professor Eric Orts, who defines reflexive law 
as a “regulatory system that recognises the 
limited ability of the law in a complex society 
to direct social change in an effective manner”48. 
Reflexive law is all about behaviour and 
education development. Hess supports this idea 
and clearly states that it would be better if we 
could educate our corporations and could 
                                                             
47  Hess, D. (1999). Social reporting: A reflexive law 

approach to corporate social responsiveness. 
Journal of Corporation Law, 25(1), 41. 

48 Orts, E. (1995). A Reflexive Model of Environmental 
Regulation. Business Ethics Quarterly, 5(04), 
779-794. 

induce them to effectively behave in a more 
sustainable way, instead of imposing standards 
and expectations on how we would like a 
perfect sustainable corporate body to perform49. 

Focusing the topic of today’s 
discussion, a reflexive law approach to non-
financial reporting aims at institutionalising 
sustainable and responsible decision-making 
processes within a corporation by way of a 
common and shared understanding of the better 
corporate behaviour. Therefore, rather than 
attempting to determine how socially 
responsible should behave and require, by way 
of legislative instrument, all corporation to 
conform, a social report would require 
corporation to reflect on how its practices 
impact society and to open up dialogues with 
the relevant stakeholders. It is possible to 
achieve such a goal, in Hess’ view, by 
disclosing information to the public. His 
approach, indeed, takes into high consideration 
the power and the influence that consumers and 
stakeholder – and the public opinion in general 
– may have on the process of sustainable 
decision-making50. If we leave the human rights 
and environment damages issues aside for a 
moment, it would be clear how a lot of 
Sustainable Development theories is about 
corporate reputation. Also, Hess continues, a 
reflexive law approach would make each 
corporation accountable for its own 
expectations within the context it operates. This 
becomes relevant when we put things into 
prospective. In a modern capitalistic society, 
everything is about profit. Corporations are the 
main actors of the business world, responding 
only to national and international institutions – 
when they protect shareholders rights. 
Therefore, the solution to the improvement of 
non-financial reporting might be a more 
tailored set of requirements that fit each reality 
individually. Reflexive law, on one hand, 
leaves private actors free to determine their own 
outcome, while, on the other hand, intervening 
by regulating procedures that guide actor’s 
behaviour in a more socially driven directive51. 
It is more able to adapt to current society needs 

49 Hess, D. (1999). Social reporting: A reflexive law 
approach to corporate social responsiveness. 

50 Ibid, p. 2. 
51 Ibid, p. 4. 
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without forgetting about the necessary 
formalities required by the legal system. 

In conclusion, what it is important to 
bear in mind from this non-exhaustive 
explanation of the principles of reflexive law in 
relation to social reporting, is that the worth of 
non-financial and social reporting is not limited 
to the creation of more transparent and 
trustworthy corporation, but it extends to the 
opportunity to include responsible decision-
making criteria within the corporate 
institutional process 52 . What we shall 
encourage through the implementation of new 
and modern statues on such a matter is, instead 
of compulsory standardised rules, is a more 
general cultural based kind of legislation.  

CONCLUSION 

At the beginning of this paper we 
referred to the world of accounting and 
reporting as being a way of delivery of inside 
information on companies’ finances and 
decision-making processes. We asked two 
questions on whether it would be appropriate to 
apply reporting as an environmental 
performances’ device; and whether measuring 
companies’ non-financial performances might 
be useful to society. 

As a matter of conclusion of today’s analysis, it 
might be appropriate to pose one more query: Is 
the legislative and institutional landscape fit for 
purpose? 

At a European level, there are few 
considerations to be done. Firstly, the massive 
fall down that was the Directive in 2013 left its 
traces within the current jurisdiction. The 
problem it is not a lot on the actual content of 
the legislation itself, but rather on the message 
that these pieces of legislation do transmit. The 
approach of the European Union to the issue 
does not resemble its usual approach. It is 
important for the Member States to have a legal 
framework within they can express themselves 
without fear of being held accountable. At the 
same time, and most importantly, it is essential 
for shareholders of European companies to 
have a legal legislation on which they may be 
able to claim directors’ breach of duty in 
relation also to non-financial information 
disclosure. As well as it is happening in the UK, 
                                                             
52 Ibid, p. 42.  

the European legislation should be able to 
reorganise the ideas and build up amore 
coherent, precise and clear set of rules. 

Notwithstanding, it must be recognised 
that, since the introduction of the Accountants 
Modernisation Directive, The CSR and 
sustainability issues have been given a relevant 
role, or at least have been brought to the 
companies attention. 

At a UK level, even if Villiers’ feeling 
is of great disappointment, it must be admitted 
that there have been massive progress towards 
the implementation and development of 
sustainable corporations. Within English Legal 
System today we do have clear guidelines, and 
also an attempt of building remedial 
instruments by holding directors accountable. 

Moreover, the shareholders activism movement 
and the reflexive law approach do not have to 
be undermine. Especially in this context, a more 
cultural and general approach to law might be 
the solution that never came to mind. It is 
important to keep an open mindset in order to 
welcome different solutions which might 
change the way corporations relate to reporting 
and to information disclosure. 

For now, the progress is still far from 
completed but it might be said that the direction 
in which we are going is a hopeful one. 
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The order of modern society is a 
compound where if one major element is law, 
another would be policy, another public opinion. 
In their largely symbiotic role, we see their 
justifications found in each other. After the 
second World War, squatting or unauthorized 
usage of land, found a much more tolerant climate 
in both the law and public opinion.1 Over the 
years, reaching a crescendo in cases such as JA 
Pye (Oxford) Ltd v Graham2 squatting has found 
itself in highly antagonistic waters, barely afloat 
in the law and public opinion, as evidenced by 
Lord Neuberger expressing his disdain on what 
principle of justice a squatter can acquire land for 
nothing.3 Graham became a significant catalyst 
for new legislation that translated this disdain for 
squatting, in the law and much of public opinion 
and policy. Two key legislative changes came 
about reflecting this; the first of which being the 
Land Registration Act (LRA) 2002,4 introducing 
a new triggering notification for paper holders of 
the property, and the Legal Aid Sentencing and 
Punishment of Offenders Act (LASPOA) of 
2011,5 now introducing criminal charges for 
squatting. The question is do these legislative 
transformations in the law, result in undue or 
unfair power imbalances to the paper holders, in 
comparison to the squatters? It will be the 
assertion of this paper, that both legislative 
changes clarify and intend justifiable due and fair, 
rules and requirements in the law regarding 
squatting. However, there is an unintended 
adverse effect on adverse possession regulations. 
The likes of which essentially being, that both 
new legislative changes make redress so high 
stakes and unlikely for those squatting, that a dark 
or underreported market of squatters is an 
unintended by-product. The paper will be 
organized into three sections; the first of which 
will discuss the LRA’s impacts on squatting, the 
second discussing LASPOA’s impacts, and lastly 
an analysis on unintended consequences of said 
justifiable intended changes in the law.  
                                                        
1 Elizabeth Cooke Elizabeth Cooke, The New Law of Land 
Registration (The University of Reading, Hart Publishing, 
Oregon, UK, 2003) pp. 138-150 
2 J A Pye (Oxford) Ltd v Graham [2002] UKHL 30 
3 ibid  
4 Land Registration Act 2002 
5 Legal Aid Sentencing and Punishment of Offenders Act 
2012  

 
The Land Registration Act 2002 
 This section will first describe the new 
limitations of the LRA, and be followed with a 
critical analysis on its justifiability. The LRA is a 
legislative response to laches that is, an 
unreasonable delay in making claims of one’s 
rights or privileges.6 It acts by way of S.96 and 
Schedule 6 in particular, to apply pressure on both 
the squatter and registered owner to act in a way 
such that their uncertain living situation would be 
decided as soon as possible.7 Both of these two 
key examples within the legislation indicate a 
power shift further for the registered paper owner, 
a restriction of the scope in using adverse 
possession to gain proprietary rights; the question 
remains on the justifiability of this shift. S.96 § 3, 
holds the end of automatic possessory titles.8 
Previously, if the squatter had satisfactorily 
proven adverse possession, there would have in 
equity sprung an automatic beneficial trust for the 
squatter, extinguishing the equitable right for the 
legal owner.9 S.93 § 3 abolishes this privilege for 
the squatter, wherein possession of a property 
alone cannot grant them ownership. Rather under 
Schedule 6, the occupier must now apply, 
ensuring a notification is discharged to all 
interested parties of a property including the 
possible creditors, joint legal owners and 
beneficiaries.10 Furthermore, in the unlikely event 
that no interested parties respond to the alert, the 
previous paper title owner can retrospectively 
assert that the squatter did not fulfil the 
requirements for gaining a possessory title, and 
regain their proprietary title. As demonstrated in 
Baxter v Mannion a squatter’s adverse 
possession, if ever found, is at the very least 
highly unstable ownership.11 
 Schedule 6 paragraph 5, outlines three 
ways in which the adverse possessor can 
register.12 First, where an estoppel would be 
applicable for the squatter. Second, if there would 
be any relevant entitlements. Lastly, if any 

6 ibid 1 
7 Mr Yiannis Voyias v Information Commissioner and the 
London Borough of Camden [2011] EA First-Tier Tribunal   
8 ibid 4 s.96(3)  
9 ibid 1 
10 ibid 1  
11 ibid 1 
12 ibid 4 Schedule 6 (5)  
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reasonable and sufficient boundary disputes exist. 
All of which point to one collective likelihood; 
that any successful claim of adverse possession 
would be on land truly abandoned, and or with no 
responsible user who has not slept on their 
rights13 as seen in Alston v BOCM.14 Elizabeth 
Cooke calls this claimant, the “deserving 
squatter”, where the as in Voyias v information 
commissioner Justice Henderson holds the public 
interest is in putting empty properties back into 
use.15 These new rules introduced by the LRA 
create a deserving squatter vs deliberate land thief 
dichotomy, and hence that at least within 
intention, the changes are not undue or unfair 
would be substantiated by the following. The first 
requirement, where an estoppel would have to be 
considered, find that a squatter’s claim can only 
be adverse in an estoppel claim if assurance was 
withdrawn, before which some permission had to 
have existed.16 It is reasonable to see that such 
squatters, with some initial consent or 
permission, have more legitimacy than those who 
without permission wander purposefully or 
negligently onto somebody else’s property and 
stay there laying claim. The second requirement, 
that an entitlement of some sort exists, is also 
justifiable within the legislative intention. This 
provision allows for an adjudicator to hear the 
squatters claim instead of the more costly and 
lengthy process of court. The final, being in my 
opinion the most justifiable of the three, that if the 
squatter is indeed successful based on a boundary 
dispute, they inherit the responsibilities of the 
dispossessed proprietor’s title. They would in 
effect, step into the shoes of the previous 
dispossessed proprietor. In adopting the 
suggestions of the LC 254, the fee simple of the 
LRA  1925 s.75 is abolished, and the squatter 
absorbs the responsibilities of the interests owned 
to anyone else on or related to the property. The 
legislation is justifiable in its design and 
intention, however adverse effects including new 
pressure on the usage of easements, will be 
discussed at the end of this paper. 
 

                                                        
13 ibid 1 
14 J Alston and Sons Ltd v BOCM Pauls Ltd [2008] EWHC 
3310  
15 ibid 7 
16 LC 271 14.43  

The Leal Aid Sentencing and Punishment of 
Offenders Act 2012 
 This section will investigate LASPOA’s 
impacts on squatter’s rights, the first portion of 
which will lay out the changes, followed by an 
analysis of justifiability. The introduction of this 
new legislation criminalizes squatting in any sort 
of residential property, whereas commercial 
squatting remains within the scope of civil 
jurisdiction. LASPOA is a continuation of 
consecutive concerns and policy justifications by 
the courts and legislature in regards to squatting. 
Examples of this, would warrant a brief 
mentioning of McPhail v Persons unknown,17 and 
the Criminal Law Act of 1977.18 LASPOA is the 
tip of a nearly 700 yearlong trajectory of English 
forcible entry acts, in which the law attempts to 
address the responsiveness of the law in removing 
squatters, and preventing vigilante paper holders 
taking the law into their own hands. In McPhail 
Lord Denning held that the court in equity ought 
not to protect unlawful residents, and intervene if 
the rightful owner would regain tenancy by their 
own hands.19 The CLA attempted to ensure court 
orders were expedited, available and in force 
before tenants as Denning advocated for, would 
take matters in their own hands, aiming to prevent 
forcible entry as much as possible.20 LASPOA 
continues this volition in the English common 
law in ensuring displaced residential, or protected 
intended occupiers’ orders are given force, in 
which if either of these parties give an order, it 
would be a criminal offence to not vacate.  
 LASPOA s.144 by its deliberate legal 
language, does not intend to unduly weaken the 
power of squatters. Martin Dixon points out, the 
law intends to provide expedited remedies for 
landowners, dealing with obstinate squatters. In 
line with my analysis of the LRA, there seems to 
be a dichotomy of worthy and unworthy squatters 
in LASPOA s.144 as well. This can be observed 
by comparing s.144 (1) and s.144 (2). When 
listing possible offenders, § 1 stipulates 
knowledge, intention and a standard of care. 
Whereas in § 2, the offence cannot be committed 

17 McPhail v Doulton [1970] UKHL 1, AC 424 
18 Criminal Law Act 1977 
19 ibid 17  
20 ibid 17 
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by a potential squatter that would be in a tenancy 
at suffrage, holding out after the end of a lease. 
The division of which, illustrates the law is 
clearly attempting by its language, to draw a line 
between legitimate and illegitimate squatters, 
squatters who knew, ought to have known they 
were trespassing verses squatters who previously 
had consent and find themselves in legal limbo.  
LASPOA falls short in explaining how the new 
offence would interact with the law of adverse 
possession, and whether or not the criminal act of 
squatting in residential dwellings could frustrate 
adverse possession. The case of Best v Chief Land 
Registrar and Secretary of State for Justice21 
addresses this. Here the Chief Land Registrar 
initially cancelled Best’s application for adverse 
possession as the judge held his occupation, was 
a criminal act under LASPOA, hence 
inapplicable to base a claim of Adverse 
Possession upon; citing R v Land Registry.22 
Presiding Ouseley J within the High Court 
decision, found that the facts in R v Land Registry 
were materially different from Best. A highway 
was incapable of finding adverse possession on, 
compared to Best, in which the squatter had 
occupied the home of a deceased Mrs. Curtis, in 
which her son had also not been seen for years.23 
Instead, Ouseley J opted to rely on the reasoning 
in Bakewell Land Management ltd v Brandwood24 
HOL where the court decided that the offence 
against LPA s.193 in these circumstances, did not 
frustrate acquiring an easement; therefore, 
demonstrating that a violation of the criminal law, 
is not necessarily something that would frustrate 
proprietary claims; such as adverse possession.25 
Case law applying LASPOA s.144 demonstrates 
the uncertainty of grappling with the inadequate 
language parliament used in crafting the 
legislation. The courts and administrative bodies 
grapple as seen above, with policy consequences 
and case law precedence, and therefore are forced 
to choose between cautiously adhering to 
                                                        
21 Best v Chief Land Registrar and Secretary of State for 
Justice [2015] EWCA Civ 17 
22 R (Smith) v Land Registry [2009] EWHC 328 
23 ibid 21 pp 1540 paragraph 9-11 
24 Bakewell Management Limited v Brandwood and Others 
[2004] UKHL 14 
25 Dixon, M, 2013, Title by Registration or Conquest 
‘International Journal or Law in the Built Environment, 

preserving the status quo, or to as Ouseley J did, 
rather bravely attempt to navigate intentions with 
the available context.  
 
Analysis on unintended consequences of said 
justifiable intended changes in the law 
 While the express intentions of both 
legislative changes were due and justifiable, the 
consequences within society have been undue. 
Parliament in drafting this new legislation, seem 
to be overly concerned about criminalising the 
behaviour of residential squatters rather than 
addressing the consequences of doing so. In its 
crafting of LASPOA s.144, parliament was 
insufficiently specific, causing the courts and 
administrative bodies such as the office of the 
chief land registrar, to grapple with uncertainty 
and decide to either venture their own 
interpretations or to proceed in caution. The 
courts are now forced to identify the relevant 
context in which the rule would correlate with the 
policy, as seen in Tinsley v Milligan26 and Allen v 
Hounga.27 The pressure to criminalise squatting 
omits the reality that the overwhelming majority 
of squatters are those who are forced by need, not 
decision or desire to squat28. In highly saturated 
and inaccessible renting markets such as 
London’s, and other urban centres such as 
Brighton, squatters are far too often the most 
vulnerable members of society who have little to 
no support in finding or sustaining shelter.29 For 
those who find themselves out of such dire need 
of shelter, however desire to freely express their 
disdain for the economic systems which they 
argue created such circumstances, may also find 
undue restrictions on their ability to squat as 
protest.30 The LRA 2002 with its new procedures 
would make it so unlikely for the claimant to 
succeed, that in order to have better chances on 
what would have otherwise been a legitimate 
adverse possession claim, choose instead to take 

Volume 5(3) pp. 194-206 

26 Tinsley v Milligan [1994] 1 A.C. 340 
27 Allen v Hounga [2014] UKSC 47, [2014] 1 W.L.R. 2889 
28 Cobb, N. and Fox, L. (2007), Living outside the system? 
The (im)morality of urban squatting after the Land 
Registration Act 2002. Legal Studies, 27: 236–260 
29 ibid 
30 ibid 



 

 70 

SUSSEX STUDENT LAW JOURNAL 

the path of acquiring lands through easements.31 
Lastly, Pawlowski and Brown argue that there is 
a dark side to criminalization; an incentivizing of 
remaining quiet. A dark market would breed 
under conditions where occupiers understand 
their likelihood of success is extraordinarily low, 
particularly under the new stipulations of the 
LRA 2002.32 
 
Conclusion 
 In intention, the LRA and LASPOA aim 
for justifiable limitations on squatters and a 
socially acceptable power balance public opinion 
would find palatable. However, in practice, the 
new changes can see unintended consequences 
caused by the acts of parliament such as an 
avoidance of settling disputes through the law, 
staying within a dark, unregulated market, 
burdening easements, and causing indecisiveness 
within the courts and government bodies. 
 

                                                        
31 ibid  
32 Pawolski and Brown M Pawlowski, J Brown ‘Adverse 
possession and the transmissibility of possessory rights- the 

dark side of land registration?’ (2017) Conveyancer and 
Property Lawyer no. 2. pp. 116-131 






