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A Word from the Editors 
 
 The Sussex Student Law Journal was developed in partnership with the University of 
Sussex Clinical Legal Education Department and the School of Law, Politics, and Sociology. 
What you are about to read is a collection of works from the academic year of 2017 & 2018 
which were written by students of the school. The titles range from several topics from a 
legal perspective or a social justice perspective.   
 
 The aim of this Journal is to allow student to have a creative outlet to write about events 
or topics that they have a passion about. Another aim of the Journal is to act as an incentive for 
our students to do the very best, as we often take works that have shown a high degree of 
academic strength.  
 
 This being our first ever edition of the Journal and we are excited to showcase to you a 
project that has taken months to formulate and achieve. With all new things come a degree of 
imperfections and wrinkles. If you find any or know a way to help us improve we would love 
to hear your feedback. In addition, if you would like to get involved either through submissions 
of your work or through becoming an editor, then please get in contact with the University of 
Sussex Clinical Legal Education Administrator.  
 
Thank you for taking apart of our Journal! 
 
The Editorial Team  
Sussex Student Law Journal 
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Rise of The Guardians: Challenging Racism in a New World Order 
Sukayna Khalid Khan 

Global Problem and Legal Theory 
 

“Give me your tired, your poor, 
Your huddled masses yearning to breathe free, 
The wretched refuse of your teeming shore.”1 

 
America is irreparably tainted by 

the original sin of slavery. While it yearns 
to be recognised as a post-racial society, 
racism consumes every aspect of a person 
of colour’s existence, and yet is so 
amorphous in its omnipresence that it is 
notoriously difficult to address.2 It haunts 
in the steps of minorities, whether in the 
subtle form of racial micro aggressions,3 or 
the loud, screaming form of unarmed 
African American teenagers being gunned 
down in the streets. While the latter 
receives the most public attention and 
administrative scrutiny, it bears 
mentioning that the impact of these 
shootings is more potent in what it 
represents when the perpetrator is the 
police, especially since racial 
discrimination is most toxic in the criminal 
justice system.  

Against the politicisation of the 
Black body, this essay considers whether 
disavowing of the system and critiquing its 
perpetrators can legitimately realign its 
values in favour of racial equality. In three 
distinct parts, we will evaluate the 
consequences of racial disparities in the 
criminal law, the role of Critical Race 
Theory in highlighting covert racism, and 
the rise of #BlackLivesMatter as 
instrumental in challenging police 
brutality, to determine the ideal 
                                                        
1 E Lazarus, The New Colossus, Liberty State Park. Available at <http://www.libertystatepark.com/emma.htm> 

Note that this extract is part of a poem engraved on the plaque at the base of the Statute of Liberty.  
2 R Delgado and J Stefancic, Critical Race Theory: The Cutting Edge (2nd edn, Temple University Press 2000); 

R Delgado, The Rodrigo Chronicles: Conversations About America And Race (New York University 
Press 1995). 

3 D Solorzano, T Yosso and M Ceja, 'Critical Race Theory, Racial Microaggressions And Campus Racial 
Climate: The Experiences Of African American College Students' (2000) 69 Journal of Negro 
Education, p. 60. 

4 D A Bell, ‘An American Fairy Tale: The Income-Related Neutralization of Race Law Precedent’ (1984) 18 
Suffolk U. L. Rev. 331. 

5 R T Schaefer, Encyclopedia Of Race, Ethnicity, And Society (Sage Publications 2008), p. 344. 

mechanisms and proposals for instituting 
concrete reform. 
 
Historical Context 
 

Overt forms of legalised violence 
against African Americans are widely 
believed to be a thing of the past. While the 
outlawing of slavery as a consequence of 
the Civil War in the 1860s, and the ensuing 
Constitutional amendments during the 
Reconstruction Era, marked an important 
legislative milestone in Black history, the 
advances of this period did not endure.4 Up 
until the Civil Rights Act of 1964, African 
Americans bore the brunt of white 
supremacist vitriol that had erupted in 
defiance of formal recognition of Black 
personhood, and faced victimisation 
through purposefully racist Jim Crow laws 
during Segregation. Insofar as the Civil 
Rights Movement and Martin Luther King 
Jr.’s attempts in the 1960s to challenge 
structural racism went, they clearly did not 
go far enough to ensure informal equality 
of races. This realisation triggered an 
examination of race and racism in law by 
minority academics and lawyers in the 
1970s which deviated from critical legal 
scholarship into critical race theory.5 
It is relatively undisputed, as will be 
examined below, that the passing of anti-
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discriminatory legislation has had the 
unintended effect of ‘encrypting’ racism 
within systems of governance.6 This 
largely deprives minorities of their civil 
rights despite the existence of 
constitutional guarantees to safeguard 
them.7 In The New Jim Crow, civil rights 
litigator Michelle Alexander details the 
historical and legal circumstances that led 
to the treatment of African Americans as a 
sub-standard class of persons, and allow 
for vast discrepancies in their access to 
justice under criminal law.8 

Alexander explains that Ronald 
Reagan’s War on Drugs in 1982 created a 
“new racial equilibrium”, which 
effectively reversed the civil rights 
progress made under his predecessors. 
This unfair criminalisation of young 
African American men led to the 
dehumanisation of an entire race, and 
sowed the seeds for their systematic 
degradation until the present day.9 It is 
essential to view the rise of Critical Race 
Theory and #BlackLivesMatter, and 
measure their impact, against this 
context.10 
 

                                                        
6 B Ugorji, Black Lives Matter: Decrypting 

Encrypted Racism (International Center for 
Ethno-Religious Mediation 2016) 
<https://www.icermediation.org/publicatio
ns/black-lives-matter-decrypting-
encrypted-racism/> accessed 25 March 
2017. 

7 P Sharkey, Stuck In Place: Urban 
Neighbourhoods And The End Of Progress 
Toward Racial Equality (The University of 
Chicago Press 2013). 

8 M Alexander, The New Jim Crow: Mass 
Incarceration In The Age Of Colorblindness 
(The New Press 2010). 

9 Ibid. 
10 Hereinafter “CRT” and “BLM”.  
11 E Bonilla-Silva, White Supremacy And Racism 

In The Post-Civil Rights Era (Lynne 
Rienner Publishers 2001). 

12 M Alexander, The New Jim Crow: Mass 
Incarceration In The Age Of Colorblindness 
(The New Press 2010). On lynching in 
history see: B Holden-Smith, ‘Lynching, 
Federalism, and the Intersection of Race and 

Racism in the Criminal Justice System 
 

Professor Bonilla-Silva argues that 
the growth of law enforcement 
departments beginning in the 1960s, for 
the ‘social control of black and brown 
bodies’ by the State, heightened the levels 
of violence perpetrated against African 
Americans.11 Alexander builds on this, 
explaining that the depiction of minorities 
in the media as deviants with innately 
criminal dispositions facilitated their 
marginalisation, and legitimised the use of 
excessive force and mass incarceration as 
modern day lynching.12 

According to Professor Katheryn 
Russell-Brown, African Americans still 
continue to be stereotyped as aggressive, 
which justifies their continued harassment 
by the police in the minds of the white 
majority.13 Comprehensive studies 
conducted into the racial disparities in 
every aspect of the criminal justice process 
reveal troubling truths about the 
systematic oppression of minorities 
through veiled legislative norms seeking to 
establish formal equality.14 Race is so 
frequently documented as character 

Gender in the Progressive Era’ (1995) 8(1) 
Yale Journal of Law & Feminism 3. 

13 K Russell-Browne, The Colour Of Crime: Racial 
Hoaxes, White Fear, Black Protectionism, 
Police Harassment, And Other 
Macroaggressions (New York University 
Press 1998). 

14 For data on incarceration see: E A Carson, 
Bureau of Justice Statistics, Prisoners in 
2015 (29 December 2016). Available at 
https://www.bjs.gov/index.cfm?ty=pbdetail
&iid=5869.  

For data on overrepresentation of minorities in the 
criminal justice system see: J Hagler, '8 
Facts You Should Know About The 
Criminal Justice System And People Of 
Colour' 
<https://www.americanprogress.org/issues/
race/news/2015/05/28/113436/8-facts-you-
should-know-about-the-criminal-justice-
system-and-people-of-color/> accessed 2 
April 2017. 

For data on the links between race, crime and 
punishment see: N Ghandnoosh, 'Race And 
Punishment: Racial Perceptions Of Crime 
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evidence in criminal trials,15 that former 
prosecutor Paul Butler calls for African 
American jurors to nullify themselves, 
writing that, “It would be farcical for [the 
Black juror] to be the sole colour-blind 
actor in the criminal process, especially 
when it is her blackness that advertises the 
system's fairness.”16  

The rise of mass incarceration can 
be traced to anti-drug legislation originally 
introduced in the 1980s to control the 
escalation of trafficking and distribution in 
major cities.17 The federalisation of drug 
offenses meant that harsher sentencing 
standards applied to even low-level 
crimes, resulting in the hyper-
incarceration of African American and 
Latino individuals,18  including women.19 
According to ACLU, the number of Black 
men imprisoned in 2001 equalled the 
number of men enslaved in 1820, evoking 
the shameful history of slavery in 
America.20 The state-sanctioned21 

                                                        
And Support For Punitive Policies' 
<http://www.sentencingproject.org/publica
tions/race-and-punishment-racial-
perceptions-of-crime-and-support-for-
punitive-policies/> accessed 2 April 2017. 

15 M D Carodine, 'Contemporary Issues In Critical 
Race Theory: The Implications Of Race As 
Character Evidence In Recent High-Profile 
Cases' (2015) 75 University of Pittsburgh 
Law Review. 

16 P Butler, 'Racially Based Jury Nullification: 
Black Power In The Criminal Justice 
System' (1995) 105 The Yale Law Journal. 

17 T R Clear and N Frost, The Punishment 
Imperative: The Rise And Failure Of Mass 
Incarceration In America (New York 
University Press 2015). 

18 M L Barnes, ‘Foreword: Criminal Justice for 
Those (Still) at the Margins – Addressing 
Hidden Forms of Bias and the Politics of 
Which Lives Matter’ (2015) 5 UC Irvine L. 
Rev. 711. 

19 N A Frost, The Punitive State: Crime, 
Punishment, And Imprisonment Across The 
United States (LFB Scholarly Publications 
2006). 

20 G Boyd, 'The Drug War Is The New Jim Crow' 
<https://www.aclu.org/other/drug-war-
new-jim-crow> accessed 2 April 2017. 

21 T LoBianco, 'Report: Aide Says Nixon's War On 
Drugs Targeted Blacks, Hippies' 

conviction disparities between minority 
and white offenders were so great that 
multiple courts categorically rejected the 
differences.22 African Americans also 
suffer disproportionately from the 
consequences of felony drug convictions, 
which lead to disenfranchisement, and 
housing and employment discrimination 
through the discretion afforded to state 
agencies by federal law.23 

When racial bias in criminal justice 
is considered alongside other socio-
economic and political factors, it is 
apparent that ostensibly-neutral regulatory 
polices cumulatively have the effect of 
relegating minorities to poverty and crime, 
without recourse to opportunities for 
improvement.24 Significant percentages of 
African American families face high 
unemployment (24.3% in February 
2017),25 food insecurity (22% in 2015),26 
and are ‘effectively segregated’ by 

<http://edition.cnn.com/2016/03/23/politics
/john-ehrlichman-richard-nixon-drug-war-
blacks-hippie/> accessed 2 April 2017. 

22 State v Russell, 477 N.W.2d 886, 889-91 (Minn. 
1991); M L Barnes and E Chemernsky, ‘The 
Once and Future Equal Protection 
Doctrine?’ (2011) 43 Conn. L. Rev. 1059, 
pp. 1077-78. 

23 I F Haney-López, ‘Post-Racial Racism: Racial 
Stratification and Mass Incarceration in the 
Age of Obama’ (2010) 98 Cal. L. Rev. 1023. 

24 Rejection of race-neutral laws is a core tenet of 
CRT: F Valdes, J Culp and A P Harris, 
‘Battles Waged, Won, and Lost: Critical 
Race Theory at the Turn of the Millennium’ 
in Crossroads, Directions, and a New 
Critical Race Theory (Temple University 
Press 2002). 

25 Bureau of Labour Statistics, Employment Status 
Of The Civilian Population By Race, Sex, 
And Age (updated 10 March 2017). 
Available at 
<https://www.bls.gov/news.release/empsit.
t02.htm> 

26 A Coleman-Jensen, M Rabbitt, C Gregory, US 
Department of Agriculture, Household 
Food Security in the United States in 2015 
(updated 11 October 2016). Available at < 
https://www.ers.usda.gov/topics/food-
nutrition-assistance/food-security-in-the-
us/key-statistics-graphics/#foodsecure> 
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housing policies to deeply poor 
neighbourhoods in inner cities.27  
Since 1999, increasing numbers of 
unarmed African Americans have been 
killed extra judicially by law enforcement. 
Within the framework of CRT, Chaney 
and Robertson conclude that these killings 
play an instrumental role in advancing 
white supremacy when grand juries refuse 
to indict the officers involved in the 
incidents.28 This lack of accountability is 
symptomatic of the belief that Black lives 
are inherently less valuable, which allows 
for their continued subjugation and 
severely undermines the confidence of 
minorities in law and order.29 Recognising 
the causes for this deep mistrust of 
authority makes it apparent why 
suggestions to increase community 
policing30 are considered an ineffective 
and counter-productive solution to reduce 
crime in poor inner cities.31 

                                                        
27 G Demby, 'A Battle For Fair Housing Still 

Raging, But Mostly Forgotten' (2 December 
2013) 
<http://www.npr.org/sections/codeswitch/2
013/12/01/248039354/a-battle-for-fair-
housing-still-raging-but-mostly-forgotten> 
accessed 2 April 2017. 

28 C Chaney and R V Robertson, 'Armed And 
Dangerous? An Examination Of Fatal 
Shootings Of Unarmed Black People By 
Police' (2015) 8 The Journal of Pan African 
Studies. 

29 Ibid. 
30 D K, 'What The Black Lives Matter Campaign 

Gets Wrong' (The Economist, 2015) 
<http://www.economist.com/blogs/democr
acyinamerica/2015/08/race-and-criminal-
justice> accessed 2 April 2017. 

31 T J Starr, 'Community Policing Is Not The 
Solution To Police Brutality. It Makes It 
Worse’ (The Washington Post, 2015) 
<https://www.washingtonpost.com/posteve
rything/wp/2015/11/03/community-
policing-is-not-the-solution-to-police-
brutality-it-makes-it-worse/> accessed 2 
April 2017. 

32 V Ramachandran, 'Are Traffic Stops Prone To 
Racial Bias?' (The Marshall Project, 21 June 
2016) 
<https://www.themarshallproject.org/2016/

Consequently, routine interactions 
between members of the public and law 
enforcement have become notorious for 
being racially charged. Significant 
attention has been devoted to instances of 
racial profiling by police officers in traffic 
and pedestrian stops,32 an approach which 
critics argue leads to excessive use of 
force,33 and which most police 
departments consistently deny.34 Some 
cases of extrajudicial killings, as in the 
recent Philando Castile case,35 begun with 
officers pulling over African American 
drivers for trivial non-reasons, which 
rapidly escalated into fatal displays of 
police violence.36  

Senator Tim Scott, one of two 
African American Republicans ever 
elected to the Senate, gave testimony about 
being stopped by police seven times 
during the course of 2016. “I have felt the 
anger, the frustration, the sadness and the 
humiliation that comes with feeling that 

06/21/are-traffic-stops-prone-to-racial-
bias#.M5vcmbGcF> accessed 2 April 2017. 

33 D A Harris, ‘Driving While Black and All Other 
Traffic Offenses: The Supreme Court and 
Pretextual Traffic Stops’ (1996-7) 87 J. 
Crim. L. & Criminology 544; S Geiger-
Oneto and S Phillips, 'Driving While Black: 
The Role Of Race, Sex, And Social Status' 
(2003) 1 Journal of Ethnicity in Criminal 
Justice. 

34 M Whitney, ‘The Statistical Evidence of Racial 
Profiling in Traffic Stops and Searches: 
Rethinking the Use of Statistics to Prove 
Discriminatory Intent’ (2008) 49 BCL Rev. 
263. 

35 M Berman, 'Minnesota Officer Charged With 
Manslaughter For Shooting Philando 
Castile During Incident Streamed On 
Facebook' (The Washington Post, 2016) 
<https://www.washingtonpost.com/news/p
ost-nation/wp/2016/11/16/prosecutors-to-
announce-update-on-investigation-into-
shooting-of-philando-
castile/?utm_term=.fa03071c4319> 
accessed 2 April 2017. 

36 S LaFraniere and A W Lehren, 'The 
Disproportionate Risks Of Driving While 
Black' (The New York Times, 2015) 
<https://www.nytimes.com/2015/10/25/us/r
acial-disparity-traffic-stops-driving-
black.html> accessed 2 April 2017. 
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you’re being targeted for nothing more 
than just being yourself,” he said before 
the Senate floor.37 The experience of being 
subjected to an unnecessary traffic stop 
has become so commonplace that it is 
widely considered the offence of ‘driving 
while black’,38 and resulted in younger 
members of the community producing 
‘traffic stop safety videos’ which 
demonstrate proper protocol when dealing 
with an officer to keep themselves safe.39  

 
Critical Race Theory: A Reaction to 
Law 
 

CRT is best understood in terms of 
what it seeks to accomplish through 
critical analysis of prevailing legal theory 
and policy: reform. Most scholarship 
argues that the neutral language of law 
disadvantages minorities and allows for 
the perpetration of racism undermining 
their identities or perspectives.40 The 

                                                        
37 E Black, 'Assessing Heather Mac Donald's 

Counter-Narrative About Blacks And 
Police' (MinnPost, 12 December 2016) 
<https://www.minnpost.com/eric-black-
ink/2016/12/assessing-heather-mac-
donalds-counter-narrative-about-blacks-
and-police> accessed 2 April 2017; C 
Townes, 'Black Republican Senator Says 
He’s Been Repeatedly Stopped By Police In 
Last Year' (ThinkProgress, 2016) 
<https://thinkprogress.org/black-
republican-senator-says-hes-been-
repeatedly-stopped-by-police-in-last-year-
5d002842ac72> accessed 1 April 2017. 

38 D Rudovsky, ‘Law Enforcement by Stereotypes 
and Serendipity: Racial Profiling and Stops 
and Searches Without Cause’ (2001) 3 U. 
Pa. J. Const. L. 296; J St. Clair, 'A Very 
Short History Of Driving While Black' 
(Counter Punch, 2013) 
<http://www.counterpunch.org/2013/08/02/
a-very-short-history-of-driving-while-
black/> accessed 2 April 2017. 

39 N Musumeci, 'Black Country Singer Angers 
Fans With Video On ‘Safe’ Traffic Stops' 
(New York Post, 2016) 
<http://nypost.com/2016/07/11/black-
country-singer-angers-fans-with-video-on-
safe-traffic-stops/> accessed 2 April 2017. 

40 K Crenshaw, ‘Race, reform, and retrenchment: 
transformation and legitimation in 

privileged in this system are informed by 
their stereotypes, or alternatively their 
colour-blindness, which dictates their 
interactions with the Others.41 Their 
consumption of media and information 
aligned with their ideologies leads to 
confirmation bias which reinforces these 
notions.42 Thus, enforcement influenced 
by the inherent biases and cognitive 
dissonance of the white enforcers produces 
persistent inequalities in the treatment of 
non-whites.43 

As a theoretical framework, CRT 
examines how power structures breed 
institutional racism in different aspects of 
the social structure. Wun investigates 
racial disparities in education policy and 
its relationship with juvenile delinquency 
amongst African American children.44 
Schiffer scrutinizes the differential 
treatment of African American women in 
the criminal justice system, trying to 

antidiscrimination law’ (1988) 101 Harv. 
Law Rev. 1331; R T Ford, ‘The Boundaries 
of Race: Political Geography in Legal 
Analysis’ (1994) 107 Harv. Law Rev. 1841, 
1852; Note, ‘“Trading Action for Access”: 
The Myth of Meritocracy and the Failure to 
Remedy Structural Discrimination’ (2008) 
121(8) Harv. Law Rev. 2156. 

41 K Crenshaw, Critical Race Theory: The Key 
Writings That Formed The Movement (The 
New Press 1995); R Delgado and J 
Stefancic, Critical Race Theory: An 
Introduction (2nd edn, New York 
University Press 2012). 

42 R K Wortley and R J Homel, 'Police Prejudice 
As A Function Of Training And Outgroup 
Contact: A Longitudinal Investigation' 
(1995) 19 Law and Human Behaviour; M R 
Smith and G P Alpert, ‘Explaining Police 
Bias’ (2007) 34 Criminal Justice and 
Behaviour. 

43 E Bonilla-Silva, ‘Rethinking Racism: Toward a 
Structural Interpretation’ (1997) 62 Am. 
Soc. Rev. 465, pp. 475-76; D A Bell, And 
We Are Not Saved (Basic Books 1989). 

44 C Wun, 'The Anti-Black Order Of No Child Left 
Behind: Using Lacanian Psychoanalysis 
And Critical Race Theory To Examine 
NCLB' (2012) 46 Educational Philosophy 
and Theory. 
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determine why these disparities continue 
to persist in the present day.45 

In light of heightened racial 
tensions, scholars have shifted their 
energies to focus on police brutality 
against minorities, especially African 
Americans. While statistics abound on the 
overrepresentation of Blacks in the 
criminal legal system, there is a dearth of 
quantitative data on police violence as law 
enforcement agencies are not "required to 
submit regional, state, or national reports 
of misconduct” as noted by Chaney & 
Robertson.46 Nevertheless, the use of 
‘narrative jurisprudence’ provides an 
essential minority perspective, giving 
control back to the victims.47 

In Against Racial Violence, 
Richardson and Goff consider how race 
largely dictates the use of excessive force 
in police confrontations, in that Black 
suspects are five times more likely to be 
killed by the police than their white 
counterparts.48 They base their 
conclusions, that internalised racial biases 
and ‘status insecurity’ are root causes of 
extrajudicial killings, on extensive social 
and psychological research while 
addressing the criticisms levelled at CRT 
for its heavy reliance on descriptive 
                                                        
45 M A Schiffer, ‘Women Of Colour And Crime: A 

Critical Race Theory Perspective To 
Address Disparate Prosecution’ (2014) 
56(4) Arizona Law Review 1203 

46 C Chaney and R V Robertson, 'Armed And 
Dangerous? An Examination Of Fatal 
Shootings Of Unarmed Black People By 
Police' (2015) 8 The Journal of Pan African 
Studies 

47 A Dawson, ‘Black Lives Matter? Public 
Accounts of Police Officers' Use of Lethal 
Force’ (2016) Electronic Theses & 
Dissertations 1438; R Delgado and J 
Stefancic, Failed Revolutions: Social 
Reform and the Limits of Legal Imagination 
(1994, Westview Publishers) 

48 S Richardson and P A Goff, ‘Against Racial 
Violence’ (2014) 12 Ohio State. J. Crim. L. 
115. 

49 Ibid. For criticisms of CRT see: R Kennedy, 
‘Racial Critiques of Legal Academia’ 
(1989) 102 Harv. Law Rev. 1745; D E 
Litowitz, ‘Some Critical Thoughts on 

approach.49 Similarly, Professors Carbado 
and Roithmayr contend that CRT 
scholarship should collaborate with social 
science researchers to ground its claims in 
empirical data.50 Cross-disciplinary 
engagement with quantitative and 
statistical methodologies employed in 
economics and sociology can especially 
aid the scrutiny of criminal procedure and 
dispel the myth of a post-racial America.51 
 
#BlackLivesMatter: Birth and Activism 
 

The brutal shooting of 18-year-old 
Michael Brown triggered the resurgence of 
the hashtag #BlackLivesMatter on Twitter 
in August 2014.52 It was created by social 
justice activists Alicia Garza, Patrisse 
Cullors, and Opal Tometi in response to 
the acquittal of neighbourhood watchman 
George Zimmerman for the murder of 
Trayvon Martin in 2013.53 Initially, 
#BlackLivesMatter was predominantly 
used to mobilise demonstrations against 
endemic police violence, but with 
increasing media attention devoted to the 
perpetrators’ non-indictments, and 
consequent protests in Ferguson, Chicago 

Critical Race Theory’ (1997) 72 Notre 
Dame L. Rev. 503. 

50 D W Carbado and D Roithmayr, 'Critical Race 
Theory Meets Social Science' (2014) 10 
Annual Review of Law and Social Science 
149, p. 151; L E Gómez, 'Looking For Race 
In All The Wrong Places' (2012) 46 Law & 
Society Review. 

51 M L Barnes and R Chang, ‘Analysing Stops, 
Citations, and Searches in Washington and 
Beyond’ (2012) 35 Seattle U. L. Rev. 673. 

52 W Lowery, 'Black Lives Matter: Birth Of A 
Movement' (The Guardian, 2017) 
<https://www.theguardian.com/us-
news/2017/jan/17/black-lives-matter-birth-
of-a-movement> accessed 2 April 2017; N 
Chokshi, 'How #BlackLivesMatter Came 
To Define A Movement' (The New York 
Times, 2016) 
<https://www.nytimes.com/2016/08/23/us/
how-blacklivesmatter-came-to-define-a-
movement.html> accessed 2 April 2017. 

53 Ibid. 
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and Cleveland,54 it quickly gained 
momentum.55  

BLM now constitutes an 
internationally visible anti-brutality 
movement with grassroots chapters in the 
US, Canada and Ghana.56 It no longer 
focuses solely on police violence, though 
that remains at the core of the Movement, 
but is driven by a comprehensive list of 
Guiding Principles which ground the 
campaign.57 Leading voices include 
former economic justice activists, who call 
for the liberation of the Black poor, which 
prominent scholar Barbara Ransby 
believes will ‘destabilise inequality in the 
US and create new possibilities for those 
that live here.’58 The Movement is also 
unapologetically intersectional, 
empowering sub-minorities that have been 
historically marginalized within 
traditional Black liberation movements,59 
drawing inspiration from the work of 
Black queer and female scholars.60  

                                                        
54 'Protests Continue As Ferguson Area Awaits 

Grand Jury Decision' (CBS News, 2014) 
<http://www.cbsnews.com/news/protests-
continue-as-ferguson-area-awaits-grand-
jury-decision/> accessed 25 March 2017; 
'Ferguson, Missouri: Highlights From VICE 
News Live Coverage - November 24, 2014' 
(VICE News, 2014) 
<https://news.vice.com/video/ferguson-
missouri-highlights-from-vice-news-live-
coverage-november-24-2014> accessed 25 
March 2017. 

55 M Anderson and P Hitlin, 'The Hashtag 
#Blacklivesmatter Emerges: Social 
Activism On Twitter' (Pew Research 
Center, 2016) 
<http://www.pewinternet.org/2016/08/15/t
he-hashtag-blacklivesmatter-emerges-
social-activism-on-twitter/> accessed 30 
March 2017. 

56 Julianne Hing, 'Black Lives Matter' Goes 
International' (Color Lines, 2015) 
<https://www.colorlines.com/articles/black
-lives-matter-goes-international> accessed 
3 April 2017. 

57 'Guiding Principles' (Black Lives Matter) 
<http://blacklivesmatter.com/guiding-
principles/> accessed 28 March 2017. 

58 B Ransby, 'The Class Politics Of Black Lives 
Matter' (Dissent Magazine, Fall 2015) 
<https://www.dissentmagazine.org/article/c

Exploiting the prevalence of social 
media has allowed BLM to target a diverse 
audience and cultivate massive digital 
influence.61 In Beyond the Hashtags, 
researchers found that most social 
accounts which shared news about Eric 
Garner’s murder in 2013 were radically 
deviating from their standard subject 
matter to discuss “an event of life-and-
death relevance” to their community.62 
The study further discussed the lasting 
imprint on social media of subsequent 
events, primarily Michael Brown’s death 
and the Ferguson protests, that sparked the 
BLM Movement and brought police 
brutality to the forefront of public 
consciousness.63 The consequence of this 
shift in awareness is tangible, with a poll 
by the Washington Post in 2015 finding 
that over 60% of Americans now believed 
that more change was needed to give 
African Americans equal rights.64  

lass-politics-black-lives-matter> accessed 1 
April 2017. 

59 A Garza, ‘Herstory’ (Black Lives Matter) 
<http://blacklivesmatter.com/herstory/> 
accessed 1 April 2017. 

60 Ibid. For BLM’s inspirations see: A Y and F 
Barat, Freedom Is A Constant Struggle 
(Haymarket Books 2016); C West, A Y 
Davies and T Morrison in W Lubiano (eds), 
The House That Race Built (Vintage Books 
1998). 

61 M McLaughlin, 'The Dynamic History Of 
#Blacklivesmatter Explained' (The 
Huffington Post, 2016) 
<http://www.huffingtonpost.com/entry/hist
ory-black-lives-
matter_us_56d0a3b0e4b0871f60eb4af5> 
accessed 3 April 2017. 

62 D Freelon, C D McIlwain, and M D Clark, 
‘Beyond the Hashtags: #Ferguson, 
#BlackLivesMatter, and the Online Struggle 
for Offline Justice’ (29 February 2016) 
Center for Media & Social Impact, 
American University (forthcoming) 
<https://ssrn.com/abstract=2747066> 
accessed 25 March 2017. 

63 Ibid, p. 42. 
64 'Washington Post Poll: More Americans Say 

Changes Needed To Give Blacks Equal 
Rights' (The Washington Post, 2015) 
<https://www.washingtonpost.com/page/20



 

 11 

SUSSEX STUDENT LAW JOURNAL 

Though the campaign is fuelled by public 
engagement on social media platforms, 
and the importance of digital influence 
cannot be underestimated,65 there is 
concern that the non-traditional leadership 
structure and dispersed strategizing may 
spell its demise once interest dies down.66 
Nevertheless, the approach has worked 
well since the hashtag first gained traction, 
largely by making it more accessible for 
anyone to contribute to the cause. For 
instance, Professor Frank Leon Roberts 
has used his political activist and academic 
expertise to found the Black Lives Matter 
Syllabus, which tours the country 
conducting university seminars and 
provides a public educational curriculum 
for use in classrooms and local 
communities.67 

As many scholars and historians 
warn, public sentiment for the ethos of the 
Movement can just as easily be spun into 
resentment, anger or dismissiveness by the 
mainstream media.68 BLM has no 
spokesmen, fails to ‘pander to the white, 
liberal audience’ or mobilise the Black 
Church, which could alienate it from the 

                                                        
10-
2019/WashingtonPost/2015/08/05/National
-Politics/Polling/release_406.xml> 
accessed 1 April 2017. 

65 J Walker, 'Google Searches For 'Police Brutality' 
And 'Black Lives Matter' Are At An All-
Time High' (Fusion, 2015) 
<http://fusion.net/google-searches-for-
police-brutality-and-black-lives-ma-
1793847675> accessed 25 March 2017; S 
Florini, ‘Tweets, Tweeps, and Signifyin’: 
Communication and Cultural Performance 
on Black Twitter’ (2013) 15(3) Television 
& New Media 223. 

66 J Blake, 'Is Black Lives Matter Blowing It?' 
(CNN, 2016) 
<http://edition.cnn.com/2016/07/29/us/blac
k-lives-matter-blowing-it/> accessed 27 
March 2017.  

67 F L Roberts, Black Lives Matter: Race, 
Resistance, and Populist Protest (Gallatin 
School of Individualized Study, New York 
University, 2016). Available at < 
http://www.blacklivesmattersyllabus.com/f
all2016/> 

main populace.69 The Movement is being 
increasingly unfavourably portrayed in the 
mainstream media, especially after the 
killing of five Dallas police officers during 
a BLM rally.70 In this respect, Alexander’s 
words ring truest: “Racial unrest can be a 
lightning rod, and hence a guarantee of 
high television ratings for news shows or 
increased readership for newspapers and 
news sites. In a perverse way, the use of 
black pain as entertainment misdirects the 
attention of the public from the underlying 
issues that produced the injustice. We 
focus on the drama, and not what gave 
birth to it, and nothing changes.”71 

 
What Happens Now? 
 

Critical race scholars have 
encouraged race-conscious mobilization 
for the empowerment of minorities in a 
defiantly colour-blind society. They 
support proportional representation rules 
in selection and recruitment for 
opportunities, rejecting a meritocratic 
system stacked against those unable to 
compete.72 Activist Kwame Rose, quoting 

68 W Lowery, They Can't Kill Us All: The Story Of 
Black Lives Matter (Penguin UK, 2017); T 
Cherry, 'How Fox News' Primetime Line Up 
Demonized Black Lives Matter In 2015' 
<https://mediamatters.org/blog/2015/12/29/
how-fox-news-primetime-lineup-
demonized-black-l/207637> accessed 29 
March 2017. 

69 J Blake, 'Is Black Lives Matter Blowing It?' 
(CNN, 2016) 
<http://edition.cnn.com/2016/07/29/us/blac
k-lives-matter-blowing-it/> accessed 1 
April 2017. 

70 F Karimi, 'Dallas Sniper Attack: 5 Officers 
Killed, Suspect Identified' (CNN, 2016) 
<http://edition.cnn.com/2016/07/08/us/phil
ando-castile-alton-sterling-
protests/index.html> accessed 1 April 2017. 

71 M Alexander, The New Jim Crow: Mass 
Incarceration In The Age Of Colorblindness 
(The New Press 2010). 

72 K Crenshaw, Critical Race Theory: The Key 
Writings That Formed The Movement (The 
New Press 1995); G Ladson-Billings, 'Just 
What Is Critical Race Theory And What's It 
Doing In A Nice Field Like Education?' 
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James Baldwin, spoke about BLM as a 
revolt against centuries of social 
conditioning and constant humiliation, 
“To be black and conscious in America is 
to be in a constant state of rage.”73 
The founders of the Movement, Garza, 
Tometi and Cullors, support horizontal 
organizing, favouring democratic 
inclusion at the grassroots level. “Our 
work is heavily influenced by Crenshaw’s 
theory [of intersectionality],” Garza says. 
“People think that we’re engaged with 
identity politics. The truth is that we’re 
doing what the labour movement has 
always done—organizing people who are 
at the bottom.”74 

In August last year, BLM unveiled 
its platform for ‘Black Liberation’ – 
consisting of 40 detailed policy 
recommendations which advocate a ban on 
deportations, abolition of capital 
punishment, demilitarization of law 
enforcement, and investment in health 
care, education and employment initiatives 
for African Americans.75 Some BLM 
proposals overlap with those endorsed by 
the Democratic Party, while others are 
more radical in nature, and derived from 
core tenets of CRT, such as reparations and 
community control of state institutions.76 
                                                        

(1998) 11 International Journal of 
Qualitative Studies in Education. 

73 E Day, '#BlackLivesMatter: The Birth Of A New 
Civil Rights Movement' (The Guardian, 
2015) 
<https://www.theguardian.com/world/2015
/jul/19/blacklivesmatter-birth-civil-rights-
movement> accessed 2 April 2017. 

74 J Cobb, 'The Matter Of Black Lives' (The New 
Yorker, 2016) 
<http://www.newyorker.com/magazine/201
6/03/14/where-is-black-lives-matter-
headed> accessed 3 April 2017. 

75 'Platform For Black Liberation' (The Movement 
for Black Lives, 2016) 
<https://policy.m4bl.org/platform/> 
accessed 3 April 2017. 

76 V R Newkirk II, 'Will Black Activists Protest 
The Party Conventions?' (The Atlantic, 
2016) 
<https://www.theatlantic.com/politics/archi
ve/2016/07/black-lives-matter-party-
conventions/489896/> accessed 3 April 

The platform was created and endorsed by 
over 60 activist groups, including Freedom 
Inc., whose Co-Executive Director M 
Adams recognised that not all of the 
Movement’s visions would translate well 
but that policy change was essential to 
move towards a better world where 
freedom and justice were real.77 

Journalist Douglas Williams 
argues against BLM shifting its focus to 
challenging the system from within it, ‘If 
the resistance that everyone has been 
talking about is to be successful, it cannot 
be led by politicians in statehouses and 
Washington. It must be a grassroots effort 
that organizes communities for a common 
purpose.’78 His insistence is grounded in 
the expectation that current constitutional 
safeguards will significantly regress in the 
next four years, decreasing law 
enforcement oversight, and ‘defining new 
crimes of violence’ targeting protestors 
and activists.79 

Following the deaths of Alton 
Sterling and Philando Castile, thousands 
of people signed petitions created by 
Campaign Zero to demand law 
enforcement reform from their elected 
officials.80 Leaders of the Movement met 
with Bernie Sanders and Hillary Clinton 

2017; J Kaleem, 'Black Lives Matter Has 
Signed Onto A Platform In Time For The 
Presidential Election. Here's What It Says' 
(Los Angeles Times, 2016) 
<http://www.latimes.com/nation/la-na-pol-
black-lives-platform-20160801-snap-
story.html> accessed 3 April 2017. 

77 Ibid. 
78 D Williams, 'Donald Trump Will Use Every 

Weapon To Stamp Out The Grassroots 
Resistance' (The Guardian, 2017) 
<https://www.theguardian.com/commentisf
ree/2017/feb/17/trump-weapon-stamp-out-
grassroots-resistance-executive-order> 
accessed 3 April 2017. 

79 Ibid. 
80 A Cornish, 'Black Lives Matter Publishes 

'Campaign Zero' Plan To Reduce Police 
Violence' (NPR, 2015) 
<http://www.npr.org/2015/08/26/43497550
5/black-lives-matter-publishes-campaign-
zero-plan-to-reduce-police-violence> 
accessed 3 April 2017. 
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prior to the Presidential Elections to 
discuss their vision and policy proposals. 
The day after the Inauguration, BLM 
activists joined the Women’s March to 
protest Donald Trump’s presidency.81 
Over the past three years, the Movement 
has distinguished itself from the legacy of 
Black Liberation movements that came 
before by promising something new. Co-
Founder of Campaign Zero, Brittany 
Packnett says that, “We have no choice but 
to keep going. If one of the central 
demands of the movement is to stop killing 
us, and they’re still killing us, then we 
don’t get to stop, either.”82 

 
Conclusions 
 

It would not be presumptuous to 
believe that this younger, better informed, 
and more technologically aware 
generation of activists has surpassed the 
impact of critical race scholarship by 
harnessing their rage to connect with 
                                                        
81 W Lowery, They Can't Kill Us All: The Story Of 

Black Lives Matter (Penguin UK 2017). 
82 B Packnett, 'Black Lives Matter Isn’t Just A 

Hashtag Anymore' (POLITICO Magazine, 
2016) 
<http://www.politico.com/magazine/story/
2016/09/black-lives-matter-movement-
deray-hacknett-politics-protest-214226> 
accessed 3 April 2017; W Lowery, 'Black 
Lives Matter: Birth Of A Movement' (The 
Guardian, 2017) 
<https://www.theguardian.com/us-
news/2017/jan/17/black-lives-matter-birth-
of-a-movement> accessed 2 April 2017. 

83 To this effect, see Campaign Zero and Colours 
of Change: 'Resistance Agenda: We Can 
End Police Violence In America' 
(Campaign Zero) 
<https://www.joincampaignzero.org/#camp
aign> accessed 3 April 2017; 'Campaigns' 
(Color Of Change) 
<https://www.colorofchange.org/campaign
s/> accessed 3 April 2017. 

84 A Morrison, 'Exclusive: Black Lives Matter 
Releases Statement On Trump's Muslim 
Ban' (Mic, 2017) 
<https://mic.com/articles/167242/exclusive
-black-lives-matter-releases-statement-on-
trump-s-muslim-ban#.Iv0ovihqs> accessed 
3 April 2017. 

others who feel the same. BLM activists 
appreciate that fissures within an 
organisation can reduce its reactive 
potential, so they have fostered a culture of 
inclusion within their ranks. They realise 
that the present political climate is not 
conducive to progress, and have reduced 
their national media presence to focus on 
local policy reform through their chapters 
in major cities.83 When other minorities 
face systematic injustice, BLM 
consolidates its efforts with local groups to 
provide support to the affected 
communities.84 Supporting activist groups 
have sprung up, which deal with other 
issues plaguing the African American 
community, such as the #SayHerName 
campaign.85 #BlackLivesMatter has 
permeated through the systems of 
governance and influence – some federal 
judges have declared their support,86 
attorneys have been censured for wearing 
BLM buttons in court proceedings,87 and 
university professors,88 celebrities and 

85 H Khaleeli, '#Sayhername: Why Kimberlé 
Crenshaw Is Fighting For Forgotten 
Women' (The Guardian, 2016) 
<https://www.theguardian.com/lifeandstyle
/2016/may/30/sayhername-why-kimberle-
crenshaw-is-fighting-for-forgotten-
women> accessed 3 April 2017; K W 
Crenshaw, 'From Private Violence To Mass 
Incarceration: Thinking Intersectionally 
About Women, Race, And Social Control' 
(2012) 59 UCLA Law Review. 

86 M Brocchetto, 'James Robart: 5 Things To Know 
About The Judge Who Blocked Travel Ban' 
(CNN Politics, 2017) 
<http://edition.cnn.com/2017/02/04/politics
/judge-james-robart-travel-ban-profile/> 
accessed 1 April 2017; ‘Court Cameras: 
United States of America v City of Seattle' 
(United States Courts, 2015) 
<http://www.uscourts.gov/cameras-
courts/united-states-america-v-city-seattle> 
accessed 3 April 2017. 

87 E Mystal, 'Lawyer Jailed For Wearing 
#Blacklivesmatter Pin In Court' (Above the 
Law, 2016) 
<http://abovethelaw.com/2016/07/lawyer-
jailed-for-wearing-blacklivesmatter-pin-in-
court/?rf=1> accessed 3 April 2017. 
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politicians have all spoken out against 
police brutality.89 Early last year, 
Democratic primary candidates backed by 
BLM also managed to oust sitting state 
attorneys who had failed to adequately 
prosecute police officers accused of 
extrajudicial killings in Chicago and 
Cleveland.90 

BLM is challenging its history in 
fundamentally new ways: it is rallying the 
tired, the poor huddled masses of the 

African American populace through social 
media to oppose structural racism by 
connecting their individual struggles. The 
Movement has a few crucial advantages 
that its forerunners did not – access to an 
international audience, supporters in 
positions of considerable influence, and 
the momentum to affect the changes 
necessary. Now, it remains to be seen 
whether it will turn the tide or be lost to it.  
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The Saga of the South China Sea: A Modern Maritime War 
Anthony Latka 

International Public Law 
 
A Brief History and Facts 
 

In 2016, the Arbitral Tribunal 
constituted under Annex VII of the 1982 
United Nations Convention on Law of the 
Sea (UNCLOS) (“The Convention”) 
concluded its findings on case PCA 2013-
19. As a brief history of the case, China 
has claimed a vast majority of the South 
China Sea (“SCS”) asserting historical 
ownership of the “nine dash line” which 
stretches from the Chinese mainland all 
the way to Malaysia. The SCS is rich in 
natural resources such as oil and natural 
gas, and acts as a strategic route for 
commercial cargo ships traveling 
between Africa, the Middle East and the 
Americas. Controlling the SCS is vital for 
the Chinese import and export economy 
and plays a vital role in Chinese national 
security policies, especially in the event 
of a naval blockade, on China’s eastern 
coast.91 

The nine dash line is a crudely 
drawn line that encompasses the vast 
majority of the SCS. This line is the 
Chinese government’s claim to the region. 
The nine dash line resulted from the 
Taiwanese (formerly the Chinese) 
reclaiming the reefs and islands from the 
Japanese after Japan surrendered in World 
War II.92 In 1951, the contestation of 
islands in the SCS was started by China 
and Vietnam, with the Philippines joining 
in later.93 In recent years, most nations 
forming the region have laid a claim to the 
                                                        
91 Wendover Productions. (2017, October 10). 

“China's Geography Problem”. Retrieved  
November 10, 2017, from 
https://www.youtube.com/watch?v=GiBF6
v5UAAE. 

92 Gao, Zhiguo; Jia, Bing Bing (2013, January). 
“The Nine-Dash Line In The South China Sea: 
History, Status and Implications”. American 
Journal of International Law, pg. 98. 

sea in one way or another. There have been 
efforts to reclaim islands such as the 
Spratlys. This is a disputed group of 
islands lying off the coasts of the 
Philippines, Malaysia and Vietnam. The 
hope is that a reclamation could extend a 
country’s Exclusive Economic Zone/Area 
(“EEZ”/“EEA”) within its region and also 
help maintain its current national 
sovereignty. This conflict between the 
Chinese and other countries in the SCS 
could be deemed a global issue because in 
the past, China has used violence to claim 
features from other nations.94 If tensions 
escalate, there could be the possibility of a 
full-scale war amongst the South-Asian 
countries. This essay will examine the 
legal findings of the case, while also 
exploring whether the findings from the 
Tribunal have left the international 
community with any future issues. 

There are many possible reasons 
why China is fighting to assert 
sovereignty over the SCS. As mentioned 
above, the SCS is rich in natural resources 
such as oil and gas and is an important 
avenue for trade. Though there is no 
consensus on how much oil and natural 
gas is locked in the SCS, it is estimated 
that there are 11 billion barrels of oil and 
190 trillion cubic feet of natural gas 
present under the sea.95 Controlling the 
shipping routes through the SCS would be 
a financial windfall for China, as they 
could charge shipping companies to sail 
through the sea. 

93 Chen, King C. (1979). China's War 
with Vietnam, 1979: Issues, Decisions, 
and Implications. Hoover Press, p. 43. 

94 Yahuda, M. (2013). “China's New 
Assertiveness in the South China Sea”. Journal 
of Contemporary China 22(81), p.446-459. 

95 Johnson, K. (2014, May 05). “How Do You 
Say 'Drill, Baby, Drill' in Chinese?” 
Retrieved  December 14, 2017, from: 
https://foreignpolicy.com /2014/05/05/how-
do-you-say-drill-baby-drill-in-chinese/. 
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Furthermore, this would reinforce 
China's dominance in the region, giving 
the state the opportunity to collect 
intelligence on their neighbours’ military 
capabilities. In fact, the SCS could be 
more militarily significant than 
economically significant to China. 
China’s geography protects the nation by 
offering natural barriers such as the rough 
terrain of Tibet which serves to protect 
from a possible invasion from India. 
Additionally, China has friendly nations to 
the north in Mongolia and Russia, and a 
collection of weaker neighbours to its 
south. The most exposed area of China is 
on its Eastern side along the East China 
Sea. There lies a strait between Japan and 
the Philippines, both being US military 
allies. A naval blockade of this passage by 
either of these nations, with assistance 
from the other South Asian nations 
controlling the SCS, could cripple China’s 
economy and severely weaken its naval 
capabilities to launch a strike. Controlling 
the SCS is critical for the Chinese defence 
and within their best interests.96 

The Philippines submitted fifteen 
claims to the Tribunal over Chinese 
control of the SCS. The Tribunal declared 
that it has legal jurisdiction over only 
seven of those claims.97 The Tribunal 
ruled in favour of those seven claims, 
                                                        
96 Wendover Productions (2017). 
97 Nguyen, T. (2015). “Award of the Republic of 

Philippines v. the People’s Republic of China: 
Legal Implications on the South China Sea 
Disputes”. Asian Yearbook of International 
Law 21, p. 34-48. 

98 Makaki. (2013, February 19). PHL PRC China 
Note Verbale. Retrieved  November 12, 2017 
from 
https://www.documentcloud.org/documents/21
65478-phl-prc-china-note-verbale.html.  

99 The WorldPost. (2016, July 13). “Why China 
Says No to South China Sea Arbitration”. 
Retrieved  November 10, 2017 from: 
https://www.youtube.com/watch?v=9_GM6vgr
y7c&list=WL&index=44; McDorman. (2015). 
p. 3. 

100 Bloomberg. (2016, October 6). “Here's Why 
China's Territorial Disputes May Lead to 

however China refused to participate98 in 
the arbitration, claiming that the Tribunal 
did not have jurisdiction over the matter as 
the matter was political rather than legal.99 
China is quoted as saying that the 
arbitration is “null and void and has no 
binding force”.100 

 
Key Legal Findings 
 

The Tribunal made five key legal 
findings in favour of the Philippines. 
These are; that the nine-dash line is 
invalid, that reclaimed islands have no 
EEZ, that China acted in bad faith, and 
that there was environmental damage 
resulting from Chinese island building, 
and the island building should have 
stopped during contention periods.101 
These findings can be summarized into 
two key issues: ‘The Historical 
Jurisdiction of the Nine Dash Line’, and 
‘Island Building, Lack of Good Faith, 
and Environment’.102 

 
A. Historical Jurisdiction and the 

Nine Dash Line 
 

With regard to the Tribunal's 
findings, the Tribunal found no historical 
evidence of China’s exclusive control 
over the nine dash line area.103 With 

War”. Retrieved  November 10, 2017 from: 
https://www.youtube.com /watch?v 
=7uNrPmxeGNc; Beech, H. (2016, July 19). 
“Just Where Exactly Did China Get Its Nine-
Dash Line From?”. Retrieved  November 15, 
2017 from http://time.com/4412191/nine-
dash-line-9-south-china-sea/. 

101 France-Presse, A. (2016, July 12). “Key 
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China on South China Sea dispute”. Retrieved 
November 3, 2017 from 
http://www.gmanetwork.com/news/ 
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regard to the nine dash line, the 
Philippines submitted two arguments; 
first, that the maritime entitlements of 
China may not extend beyond that 
permitted by the Convention.104 Secondly, 
the historical claims to the SCS “are 
contrary to the Convention and are 
without lawful effect”.105 It was noted in 
the case that this argument did not involve 
sovereignty, but rather maritime 
entitlement.106 This allows the Tribunal to 
have jurisdiction as it does not have the 
remit in its jurisdiction to determine 
sovereignty, particularly if China has 
enforced Article 298 UNCLOS which 
outlines the procedure for the disruption of 
historical titles.107 

Moreover, the Tribunal found 
ambiguity in China’s claim to the SCS.108 
China has signed the UNCLOS, but also, 
in 1992, China released their Law on 
Territorial Sea and Contiguous Zone 
(“LTSCZ”), and again in 1996; they 
released the Declaration of the 
Government of the People’s Republic of 
China on the Baselines of the Territorial 
Sea (“DCBTS”). The latter declaration 
outlined that China will follow the 
guidelines of the UNCLOS which entitles 
China to 200 nautical miles of an EEZ. 
The declaration further states that China 
will enjoy continued sovereignty of the 
islands listed in Article 2 of LTSCZ. In 
this provision, it clearly states that the 

                                                        
https://pca-
cpa.org/wpcontent/uploads/sites/175/2016/07/ 
PH-CN-20160712-Award.pdf. para 278. 

104 Ibid, para 169. 
105 Ibid. 
106 Ibid, para 170. 
107 United Nations Division for Ocean Affairs and 

the Law of the Sea. (1998). The Law of the Sea: 
Official texts of the United Nations Convention 
on the Law of the Sea of 10 December 1982 and 
of the Agreement Relating to the 
Implementation of Part XI of the United Nations 
Convention on the Law of the Sea of 10 
December 1982 with index and excerpts from 
the Final Act of the Third United Nations 

Spratly Islands are territorial land for the 
People’s Republic of China.109 Again in 
1998, China released the Law of the 
Exclusive Economic Zone and the 
Continental Shelf. This law added to the 
complexity and confusion as in Article 14, 
it mentions that any provisions in that law 
will not affect the rights that China has 
already been enjoying.110 

The Philippines argued that if 
China had historical claims to the islands 
why did China use the Chinese 
transliterations of the English names 
already being used for these islands.111 
This is an excellent point. If China always 
had jurisdiction of the islands in the SCS, 
then why would the islands have English 
names? If there is historical sovereignty 
there should be original Chinese names for 
the islands, and China should be able to 
prove that there has been a long-time 
Chinese non-military presence on these 
islands. This led to the Tribunal’s response 
that; “China has never expressly clarifies 
[sic] the nature or scope of its claimed 
historical rights. Nor has it ever clarified 
its understanding of the meaning of the 
nine dash line”.112 Furthermore, China has 
never exercised exclusive fishing rights, 
and has allowed freedom of navigation 
within the region.113 This led the Tribunal 
to declare that international law has 
superiority over historical claims. It also 
later stated that if China did have any 

Conference on the Law of the Sea. New York: 
UN. Article 298. 

108 Permanent Court of Arbitration. (2016). para 
180. 

109 United Nations. (1992). Law on the Territorial 
Sea and the Contiguous Zone of 25 February 
1992. Article 2. Retrieved from 
http://www.un.org/depts/los/LEGISLATIONA
NDTREATIES/PDFFILES/CHN_1992_Law.p
df 

110 Permanent Court of Arbitration. (2016). para 
179. 

111 Ibid, para 197. 
112 Ibid, para 180. 
113 Nguyen, T. (2015). p. 37. 
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historical rights within the SCS, that they 
would have been voided with the adoption 
of the UNCLOS.114 

 
B. Island Building, Lack of Good 

Faith, and Environmental 
Damage 
 

When dealing with the physical 
islands in this crisis, the Tribunal saw 
two concerns. The first is whether these 
islands that were built by the parties 
involved were capable of becoming 
sovereign land having territorial waters 
and an EEZ. Secondly, why did the 
building/reclaiming of these islands 
continue when formal disputes were 
being raised. Over the course of the next 
section, it will be shown how China's 
island building was not only was 
ineffective for the Chinese sovereignty 
movement, but also how China has 
violated the sovereignty of other 
countries in violation of international 
law. 
To be declared an island, certain criteria 
must be adhered to as outlined by the 
UNCLOS Article 121. Established case 
law defines an island as being naturally 
formed115 and requires the island to have 
the ability to support habitation or an 
“economic life of [it’s] own” to be granted 
an EEZ.116 Thus immediately, the Chinese 
islands (and the islands other countries 
built) are not legally considered islands, 

                                                        
114 Ibid, para 278. 
115 United Nations Division for Ocean Affairs and 

the Law of the Sea. (1998). Article 121(1). 
116 Permanent Court of Arbitration. (2016). para 

280. 
117 Churchill, R. R., & A. Lowe, A. V. (1999). 

The Law Of The Sea (3rd ed.). Manchester, 
United Kingdom: Manchester University 
Press. p. 51. 

118 United Nations Treaty Collection. (1958). 
LAW OF THE SEA: Chp XXI - 4: Convention on 
the Continental Shelf (499). Retrieved from 
http://sedac.ciesin.columbia.edu/entri/texts/con
tinental.shelf.1958.html. 

but rather artificial islands.117 
International law is, for the most part, 
vague on the legality of artificial islands. 
However, it does address a key concern 
regarding territorial waters. The 1958 
Convention on the Continental Shelf 
states that no “island” that is artificially 
made for the purpose of the exploitation of 
natural resources will be granted territorial 
waters, and thus cannot act as a baseline 
and does not create or extend an EEZ.118 
Therefore, to have territorial waters, the 
Island would need to sustain economic life 
in ways other than the exploitation of 
natural resources. This is reiterated in the 
UNCLOS in Article 11, 60(8), 80, as well 
as in Article 147(2)(b)(d) &(e). 

Upon examination of the facts of 
the case, it is clear that Chinese action 
breaches these articles, which state that 
installations (including artificial islands) 
must not block or interfere with 
international shipping lanes or major 
fishing grounds and be “used 
exclusively for peace”.119 China refutes 
the claim that the islands block any sea 
traffic within the area.120 It should be 
noted that this is moot because under 
Article 89, no state will be allowed to 
claim any part of the high seas as their 
own,121 including through the use of 
artificial islands. 

The Tribunal focused heavily on 
whether the physical modification of a 
“low-tide elevation”122 would constitute 
considering the feature to be an island.123 

119 United Nations Division for Ocean Affairs and 
the Law of the Sea. (1998). Article 147. 

120 VOX. (2017, February 17). “Why China is 
building islands in the South China Sea”. 
Retrieved from 
https://www.youtube.com/watch?v=luTPMHC7z
HY; The WorldPost. (2016) 

121 As defined in UNCLOS Article 13: A low-tide 
elevation is a rock formation in the sea that is 
visible during low tide, however, re-submerges 
during high tide.  

122 Permanent Court of Arbitration. (2016). para 
305. 

123 Ibid, para 280. 
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According to the cases’ terminology, a 
feature that is above the water during high 
tide could be classified as an island. 

However, for the land mass to be 
an island it would be subjected to Article 
121(3), which stipulates that it must be 
able to support economic life of its own.124 
The Tribunal seemingly ignored this 
criterion to focus on whether the 
modification of a low-tide feature of a land 
mass could constitute an island. In order to 
answer this question, the Tribunal looked 
at the definition of an island as defined by 
the Convention. The Convention states 
that an island must be “naturally formed”, 
and must be visible during periods of high 
tide. This is regardless of the size of the 
island built or the number and size of the 
installations built on it.125 The Tribunal 
restricted its inquiry to considering the 
features as they were first found prior to 
any human modifications. 

According to the Tribunal’s 
findings, there were high-tide features126 
located in the SCS. High tide features are 
ones that remain visible during all tidal 
cycles. The Tribunal's next step was to 
answer the question as to whether these 
features were indeed islands, or merely 
rocks (as defined in Article 121). The 
Tribunal critically analysed the wording 
of Article 121 in accordance with the 
Vienna Convention of the Law of Treaties 
(Article 31(1) VCLT).127 What is 
interesting to note is how the Tribunal 
interpreted the phrase “economic life of 
their own”. This played a major role in the 
case as it was used to address the question 
of what constitutes an island.  

The Tribunal looked at two 
criteria; sustainability and independence. 
The Tribunal concluded that economic life 

                                                        
124 Ibid, para 305. 
125 High tide features are similar to a low tide 

elevation, but during high tide still remain 
unsubmerged by the sea, large rocks that stay 
above sea level during high tide and every island 
is deemed as a high tide feature. 

is more than “a one-off transaction or 
short-lived venture,”128 and thus required 
that the feature must be able to sustain said 
economic life for a period of time. After 
that, the Tribunal looked into the wording 
of “their own”. It addressed what 
constitutes an island’s independence. 
Citing that independence is an essential 
component of the Article's definition that 
a “[high-tide feature(s)] must have the 
ability to support an independent 
economic life, without relying 
predominantly on the infusion of outside 
resources or serving purely as an object 
for extractive activities, without the 
involvement of a local population.”129 
Therefore, simply extracting natural 
resources from the seabed would by 
definition not constitute independent 
economic life. Furthermore, the Tribunal 
concluded by stating that to be an island it 
is required that there is a connection 
between the local economy and the feature 
itself, such as farming the land. This type 
of connection extends beyond simply 
using the island as a base for fishing in off-
shore waters.130 This led to the Tribunal’s 
conclusion that the majority of reefs, 
including the Spratly Islands do not 
qualify as islands under Article 121 of the 
Convention as they failed to provide any 
economic prosperity other than mineral 
exploitation and military usage. This 
would therefore indicate that China does 
not have a claim to any feature within the 
SCS. 

The Tribunal's findings brought a 
conclusion to the legal debate on whether 
these shoals and reefs could be 
considered as islands and thus provided 
an answer to whether China could claim 
an EEZ over the SCS with the newly 

126 Permanent Court of Arbitration. (2016). para 
476. 

127 Ibid, para 499. 
128 Ibid, para 500. 
129 Ibid, para 503. 
130 Reinhold, S. (2013). “Good Faith in International 

Law”. Journal of Law and Jurisprudence 2013. 
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developed Spratly “Islands” and 
surrounding reefs. 

However, another key question 
was raised by the Tribunal: why did the 
island building continue during the formal 
dispute process? This brought China’s 
“good faith” into question. The good faith 
of a state is a general principle of 
international law that is difficult to 
summarize into a single definition, but is 
generally understood as consisting of: 

 
“…acts to mediate the effects of 
States’ rights in international law, 
in order to achieve acceptable 
results when competing interests 
exist. Fundamentally, good faith is 
a limitation of State sovereignty, 
albeit one that is necessary, as it 
protects other States and their 
trust and reliance in international 
law.”131 
 

With this in mind, an examination can 
be made of the relevant sources of law 
in regard to good faith as well as how it 
pertains to the argument made by the 
Philippines. 

Article 2(3) of the Charter of the 
UN states that all disputes need to be 
handled in a peaceful manner and 
without endangering the “international 
peace and security, and justice”.132 
Furthermore, in Article 2(4), it instructs 
all states to refrain “...from the threat or 
use of force against the territorial 
integrity or political independence of any 
state” with regards to international 
relations.133 These two articles are 
                                                        
131 United Nations. (1945, October 24). Charter of 

the United Nations, 1 UNTS XVI. Retrieved 
November 10, 2017 from 
http://www.refworld.org/docid/3ae6b3930.html. 
Article 2(3). 

132 Ibid, Art 2(4). 
133 “Declaration on Principles of International 

Law concerning Friendly Relations and Co-
operation among States in accordance with 
the Charter of the United Nations” (1970, 
October 24) A/RES/25/2625, Preamble. 

reinforced by paragraph 1 of the United 
Nations Friendly Relations 
Declaration134and are subject to the 
principle of pacta sunt servanda found in 
Article 26 of the VCLT.135 This principle 
outlines that every treaty is binding upon 
those parties subject to it, and that it 
“must be performed by them in good 
faith”.136 Thus any actions that infringe 
on Article 2(4) or alternately Article 279 
UNCLOS, and Article 26 VCLT would 
be seen as a state acting in bad faith. 

As an example of bad faith in the 
SCS case, China’s activities have 
infringed on the sovereignty rights of the 
Philippines in the Second Thomas 
Shoal.137 The Philippines argue that these 
rights that the Chinese activities have 
infringed have altered the stability in the 
region by challenging daily operations in 
the area and disrupting the regular 
rotation and resupply of Philippine 
military operations.138 This could be one 
of many examples of China's poor 
behaviour in the SCS, showing that it is 
in breach of Article 279 UNCLOS. China 
has also acted in bad faith by continuing 
island reclaiming operations in the SCS 
when formal disputes were engaged. This 
is because neither country can effectively 
host diplomatic talks while there is still a 
race to claim the majority of the islands 
in the region.139 When faced with these 
allegations, China responded by saying; 

 
“...China has never accepted any 
compulsory procedures in 
respect of those claims, and that 
there has been an agreement 

134 Permanent Court of Arbitration. (2016). para 
1170; Ibid para 1171. 

135 United Nations. (1969). Vienna Convention on 
the Law of Treaties. Treaty Series 1155, 331. 
Article 26. 

136 Permanent Court of Arbitration. (2016). para 
1138. 

137 Ibid, para 1139. 
138 Ibid, para 1140. 
139 Ibid, para 1142. 



 

 21 

SUSSEX STUDENT LAW JOURNAL 

existing between the two States to 
settle their relevant disputes by 
negotiations, the Philippines has 
nevertheless initiated, by 
unilateral action, the present 
arbitration.”140 
 

Thus, China has admitted that there had 
been formal diplomatic discussions 
regarding the situation, yet despite that, 
continued to conduct island reclaiming 
operations. It can be argued that with this 
action that China has endangered justice as 
per Article 2(3) UN Charter. China later 
claimed that the Philippines acted in bad 
faith with the beaching of a Philippine 
naval ship to permanently occupy a 
contested island. This shows that “good 
faith” is both objective and subjective in 
nature as each state can twist the vague 
understanding of the general principle to 
their liking. Continued island building 
during diplomatic discussions is not the 
only example of bad faith that has come to 
light; there are several incidents where the 
Chinese Coast Guard has used their ships 
to ram into opposing fishing ships or other 
navy ships in aggressive confrontations.141 
Once again, this shows blatant disregard 
for Article 2(3) of the Charter of the UN. 

The final legal finding the 
Tribunal addressed was the damage to the 
environment caused by the building of the 
islands. The Tribunal combined this topic 
with Chinese construction activities and 
the fact that they should have stopped 
while formal disputes were on-going. The 
Tribunal found that the Chinese 
construction has irreparably damaged the 
reefs.142 The Tribunal stated that “the 

small rocks and sand cays that determine 
whether a feature constitutes a low-tide 
elevation or a high-tide feature capable of 
generating an entitlement to a territorial 
sea are now literally buried under millions 
of tons of sand and concrete.”143 Though 
the Tribunal concentrated mainly on the 
issue of classification of islands, this 
finding nevertheless adds to the 
Philippines’ argument that the Chinese 
acted in bad faith. The damage done to the 
marine ecosphere will likely have adverse 
effects on the surrounding economies that 
rely on fishing. The Tribunal concluded 
that China has aggravated other parties 
with its actions, particularly with the 
island building and the subsequent 
environmental damage.144 

 
Concluding Remarks 
 

The Tribunal concluded the case 
by stating that both parties must comply 
with the Convention particularly the 
dispute resolution articles.145 It would 
seem that the decision has been incredibly 
influential for weaker nations. It 
empowers these states to uphold their 
sovereignty through recourse to 
international law. Though China has thus 
far ignored the findings of the Tribunal, 
the Philippines has achieved a moral and 
justified victory even as this conflict 
continues. The case has been instrumental 
in raising and answering key questions 
related to the Law of the Sea, particularly 
as they pertain to the classification of 
artificial islands and their capacity to be 
used to claim territorial waters.
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Challenges for the Arbitration of Investment Disputes 
Uzoamaka Nnabue 

Investment Law 
 
 
Introduction  
 

“The analytical challenge presented 
by the investment treaty regime for the 
arbitration of investment disputes is that it 
cannot be adequately rationalised either as 
a form of public international or private 
transnational dispute.”146 This essay is an 
analysis of the blurred dichotomy present in 
the classification of the arbitration of 
investment disputes as either a form of 
private transnational or public international 
dispute. In this essay, firstly, I give an 
overview of the nature of the investment 
treaty regime. Secondly, I discuss the 
settlement of investments disputes with 
particular attention on arbitration. Thirdly, 
I consider the rational for which it is 
considered either as a form of public 
international or private transnational 
dispute and the inherent challenges in these 
classifications. This essay concludes that 
the international investment regime as 
presently constituted is a unique regime 
with a hybrid nature. 

 
Overview of the nature of investment 
treaty regime 
 

International investment law is a 
branch of public international law that 
focuses on balancing out public interests 
and private interests. It regulates the 
relationship between the host state and the 
home state for the benefit of the investor. 
The host state is the state invested in while 
the home state is the nationality of the 
investor. A typical example is the 
                                                        
146 Zachary Douglas, ‘The Hybrid Foundations of 

Investment Treaty Arbitration’ (2004) 74 
The British Year Book of International Law 
151, 152. 

147 Ibid  
148 Alex Mills, ‘Antinomies of Public and Private at 

the Foundations of International Investment 

relationship between Nigeria – Shell – and 
the Netherlands. Nigeria is the host state; 
Shell is the foreign investor, while the 
Netherlands is the home state. Put 
differently, Investment treaties are 
international instruments between states 
governed by the Vienna Convention on the 
Law of Treaties; the principal beneficiary 
of the investment treaty regime is most 
often a corporate entity established under a 
municipal law, while the legal interests 
protected by the regime are a bundle of 
rights in an investment arising under a 
different municipal law.147 An interesting 
detail about the investment regime is that 
there is a one-sided obligation in play, as 
the home state does not owe any obligations 
to the host state. This means that investment 
treaties are not based on the same structure 
as other treaties. The traditional themes of 
‘mutuality’ and ‘reciprocity’ are not 
reflected.148 However, as Mills points out, 
“Notions of mutuality and reciprocity are 
not absent from the regime of an investment 
treaty, but they do not operate in the same 
manner as in a classical agreement. Instead, 
they are focused on the mutual benefits of 
host state and investor and on the 
complementarity of interests flowing from 
the long-term commitment of resources by 
the foreign investor under the territorial 
sovereignty of the host state.”149 In an 
investment treaty, the host state is said to 
have renounced “an element of its 
sovereignty in return for a new opportunity: 
the chance better to attract new foreign 
investments which it would not have 
acquired in the absence of a treaty.”150 
Importantly, the host state is required to 

Law and Arbitration’ (2011) 14(2) Journal of 
International Economic Law 469, 482 

149 Ibid.  
150 Rudolf Dolzer and Christoph Schreuer, 

Principles of International Investment Law 
(2nd edn, OUP 2012) 81. 
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observe fair and equitable treatment in 
dealing with the investors. A state has a 
permanent right over its resources – an 
offshoot of its sovereignty, so the 
investment treaty regime serves as a check 
to avoid expropriation of foreign assets.151 

 
Settlement of investment disputes: 
arbitration 
 

The investment treaty offers two 
forms of dispute settlement to wit: the state-
state dispute settlement and the investor-
state dispute settlement.152 In the state-state 
mechanism, it is the home state that brings 
actions against the host state. This is very 
rare and there are only about a handful of 
such cases. The Permanent Court of 
International Justice (PCIJ) explained the 
rationale behind this mechanism in the 
Mavrommatis Palestine Concessions case 
thus: “It is an elementary principle of 
international law that a State is entitled to 
protect its subjects, when injured by acts 
contrary to international law committed by 
another State, from whom they have been 
unable to obtain satisfaction through the 
ordinary channels. By taking up the case of 
one of its subjects and by resorting to 
diplomatic action or international judicial 
proceedings on their behalf, a State is in 
reality asserting its own rights— its right to 
ensure, in the person of its subjects, respect 
for the rules of international law.”153 In the 
investor-state mechanism, the investor can 
bring an action against the state directly. 
This is possible because the host state in the 
treaty offers the foreign investor these 
rights in the event of a dispute arising, 
although there are often certain pre 
conditions. This is the most common form 
of dispute settlement.  

Ordinarily, when disputes arise the 
action is brought before the domestic court 
                                                        
151 Ibid  
152 Ibid 229 
153 Mavrommatis Palestine Concessions Case , 

PCIJ, Series A, No 2, 12 
154 Dolzer and Schreuer (n 2) 231 
155 Ibid  

of the host state. This proved unattractive as 
concerns were raised about the impartiality 
of domestic courts which can stem from 
lack of independence of the judiciary of the 
host state, to executive intervention in court 
proceedings and outright favouritism or 
judicial loyalty to the host state.154 Even if 
the domestic courts decided in favour of the 
investor, the executive arm might refuse to 
implement the decision. Even more, the 
domestic courts will more likely apply the 
municipal law of the host state even if it is 
at variance with the international 
investment treaty protecting the rights of 
the foreign investor, not to mention that the 
relevant international treaty may not be 
domesticated in the laws of the host state.155 
Also, the domestic courts of the home state 
are mostly an impossible alternative, this is 
because they lack territorial jurisdiction 
over investments in another state.156 
Although parties may agree to forum shop, 
it is highly unlikely, if not impossible that a 
sovereign entity consents to the jurisdiction 
of another sovereign entity.157 To solve 
these challenges and more, the host state 
puts a standing offer in the investment 
treaty agreeing that in any case of a dispute, 
they will go to arbitration in accordance to 
the rules. All the foreign investor has to do 
is follow the instructions or meet any pre-
conditions stated and go along and file a 
claim against the state. This dispute is 
resolved through arbitration. 

The investment treaty regime for 
the arbitration of investment disputes has 
developed over the years, and the number 
of disputes brought before the International 
Centre for Settlement of Investment 
Disputes (ICSID) arbitral tribunals 
constituted under the Convention on the 
Settlement of Investment Disputes between 
States and Nationals of other States has 
increased.158 This growth has been due to 

156 Ibid 232 
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the increase in the number of bilateral 
investment treaties (BITs).159  Arbitration 
has become attractive to both the investor 
and the host state – for the investor, it 
obtains access to an international remedy 
that is arguably effective.160 For the host 
state, it axiomatically improves its 
investment climate and will more likely 
attract more foreign investors.161 For the 
state, the choice of arbitration also means 
that it will be shielded from other processes 
like diplomatic protection.162 Additionally, 
arbitration is without a doubt a more 
efficient option than litigation through the 
domestic courts of the host state. Again, 
arbitration will give the parties a chance to 
choose arbitrators whom they are confident 
in and can confide in.  
 
Rational for which it is considered 
either as a form of public international 
or private transnational dispute and the 
inherent challenges in these 
classifications  
 

This model is similar to that of 
international commercial arbitration where 
private parties are allowed to bring claims 
before an arbitral tribunal, members of 
which they choose, in addition, rules of 
private arbitration are applied and the main 
remedy is an arbitral award of damages.163 
More often than not, commercial 
arbitration is categorised as private while 
investor-state dispute settlement is public. 
Even if there was a truism is this 
categorization, Alvarez importantly points 
out that “this public/private divide needs 
multiple bridges enabling ‘crossover’ 
access. This is especially true with respect 
to disputes dealing with investor-state 

                                                        
Arbitrations’ (2010) 35 Yale Journal of  
International Law 283, 284. 

159 Ibid. 
160 Dolzer and Schreuer (n 2) 231. 
161 Ibid. 
162 Ibid.  
163 Gus van Harten, ‘The Public-Private Distinction 

in the International Arbitration of Individual 
Claims Against the State’ (2007) 56(2) 

contracts, sovereign debt or attempts to use 
investor-state dispute settlement to enforce 
commercial arbitral rulings. These 
‘crossover’ cases raise crossover concerns 
to those who practice in or study either 
commercial arbitration or investor-state 
dispute settlement. The constructions of 
implacable barriers between these two 
forms of arbitration, both dealing 
essentially with property disputes, are 
barriers to mutual understanding of 
common concerns".164 

Also, the arbitrators eschew the 
issue of how to distinguish a Fair and 
Equitable Treatment (FET) obligation 
which in itself is a fundamental uncertainty. 
The investment treaty provides for the FET 
obligation but does not explain what is 
required.165 Thus is it the same as the 
‘customary international law minimum 
standard’, or is it a different standard – an 
‘autonomous treaty standard’ different 
from one investor-state relationship to the 
other?166 In the former, it is considered 
public while in the latter it is considered 
unique. The placing of what is required by 
a FET obligation in a treaty may “reflect 
different pre-existing policy perspectives 
on international investment law. This will 
in turn affect the methodology for 
establishing the content of the 
obligation.”167  

Another issue is whether the arbitral 
tribunal is viewed as a quasi-judicial 
international body or as a ‘private dispute 
resolution service provider’.168 Those 
adopting the former perspective “are more 
likely to conceptualize an international 
investment dispute as a process of standard-
setting, asking whether the rule being 
considered to resolve the particular dispute 

International and Comparative Corporate 
Law Quarterly 371, 377-378. 

164 Jose´ E. Alvarez, ‘Is Investor-State Arbitration 
‘Public’?’ (2016) 7 Journal of International 
Dispute Settlement 534, 570. 

165 Mills (n 3) 469, 482. 
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is universalisable.”169 In contrast, those  
adopting the latter perspective, “are more 
likely to determine a dispute based only on 
the specific facts, arguments and sources 
presented by the parties, unswayed by 
considerations that this may lead to 
increased legal fragmentation.”170 In the 
former, it is considered public while in the 
latter it is considered private. 

A different issue is how the practice 
of an arbitral tribunal is viewed. If it is 
viewed as public international then it 
implies “a commitment to systemic goals 
like consistency in substantive international 
investment law.”171 This includes that it 
should be open, transparent and public – 
after all if an investor sues a host state the 
citizens of the host state should know the 
reasons especially since the arbitral award 
can influence state legislation and policies. 
By contrast, Mills explains that if the 
investment tribunals are viewed as more 
like private arbitrations, then this supports 
arguments that they should be closed and 
confidential, as the facts and issues 
concerned may be commercially sensitive 
and give unfair advantage to 
competitors.172 Therefore, in the former 
view, it is considered public while in the 
latter it is considered private. 

A further point to consider is the 
authority for arbitration. In international 
commercial arbitration the authority is 
private, in that it proceeds from “the 
autonomy of individuals to order their 
affairs as they wish.”173 Just as private 
individuals, states can also agree to the 
arbitration of commercial dispute. In such a 
circumstance, the state is deemed to have 
“shed the cloak of sovereignty and 
descended into the commercial sphere.”174 
Lord Denning succinctly puts it thus: “If a 
government department goes into the 
market places of the world and buys boots 
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172 Ibid.  
173 Van Harten (n 18) 378. 
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or cement – as a commercial transaction – 
that government should be subject to all the 
rules of the marketplace.”175 This is a bit 
different from when states participate in 
their sovereign capacity. When a state 
consents by treaty to resort to arbitration in 
the event that a dispute arises, the state acts 
in a unique way.176 This consent is not 
limited, thus the state is unilaterally 
exposed to claims which typically arises 
from acts such as “the passage of 
legislation, the adoption of mandatory 
regulation, or the issuance of judicial 
decisions.”177 For instance, revoking 
licence promised for land fill area for toxic 
waste on environmental grounds, or like in 
the case of Spain with the solar panels 
dispute where they decided to adapt a more 
sustainable option and all the foreign 
investors sued. Unlike the consent under 
international commercial arbitration which 
is specific to a particular contract, 
international investment arbitration is more 
general. This means that foreign investors 
have the right at any point, in relation to any 
dispute in any sector under the treaty to 
bring a claim. In the former, it is clearly 
private while in the latter it is unique. 

An extra point to consider is the 
lack of requirement to exhaust local 
remedies. Under general rules of 
international law, including human rights, 
there must be prior exhaustion of local 
remedies before a claim can be brought to 
the international plane. On the contrary, the 
investment treaty regime for the arbitration 
of investment disputes does not make such 
requirement. The former is clearly public 
while the latter is unique. This is strange 
because such requirements are beneficial to 
both parties in some ways as pointed out by 
Pauwelyn: firstly, “the state can rectify any 
mistakes or wrongful conduct and thereby 
avoid international responsibility; the 

175 Trendtex Trading Corp v Central Bank of Nigeria 
[1977] QB 529, 558  

176 Van Harten (n 18) 379 
177 Ibid. 
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investor can obtain redress from the 
government, avoid escalating the dispute 
and continue its investment relations.”178 
Secondly, “such internalization of the 
dispute forces host countries to organize 
themselves, reconsider decisions and learn 
from prior mistakes.”179  

 
Conclusion 
 

Most authors agree that the public 
and private dichotomy is as unnecessary as 
it is impossible. Douglas points out that 
“the investment regime for investor/state 
disputes cannot be rationalised either as a 
purely public international law or private 
international law form of dispute 
resolution. Rather it embodies elements of 
both, and can be applied as such in a 
coherent and effective way.”180 To Alvarez, 
investor-state dispute settlement is more 
accurately described as a ‘hybrid’.181 To 
Mills, “International investment arbitration 

                                                        
178 Joost Pauwelyn, ‘At the Edge of Chaos? Foreign 

Investment Law As A Complex Adaptive 
System, How It Emerged And How It Can Be 
Reformed’ (2014) 29 (2) Foreign Investment 
Law Journal Volume 372, 409.  

remains situated in the disputed territory at 
the boundary of the two ‘communities’ of 
public international law and private 
international commercial arbitration, 
pervasively torn between these two 
identities.”182  

In my opinion, the arguments for 
and against the private/public dichotomy 
are lost. Presently, we have private actor 
becoming more significant and playing 
more important roles in the international 
community. Indeed, states are becoming 
less of a shaping force of international law 
and the overlap between private and public 
disputes and laws are becoming more 
apparent. The traditional notions of how the 
international system works is becoming 
dispensable. That being said, the 
international investment regime as 
presently constituted is a unique regime 
with a hybrid nature. 
 
  

179 Ibid 372, 410. 
180 Douglas (n 1) 151, 282. 
181 Alvarez (n 19) 534, 576. 
182 Mills (n 3) 469, 486. 
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Defining Terrorism in the International Concept 
Robert Moosai 

Rights and Responsibilities in International Law 
 

The conventions that exist within 
International law regarding the problem of 
‘terrorism’ face a major barrier to 
effectively addressing this problem, 
namely, the lack of an agreed definition of 
terrorism. This is further compounded by 
the use of the term, terrorism, as a strategy, 
by some states, to introduce and affect 
policies.  International conventions on 
terrorism are numerous and a 
comprehensive convention183 is being 
drafted which aims to unify international 
agreement on the understanding of 
terrorism in all its forms, including state 
terrorism, in order to better address the 
problem.  Current approaches towards 
terrorism by certain states ignore aspects of 
international law which can undermine the 
overall credibility of international law’s 
attempts to address ‘terrorism’, and 
political views that target one religious 
group, for example, create a divisive 
attitude which does not encourage 
international harmony, and makes 
international consensus on addressing 
terrorism more difficult.  A comprehensive 
convention that precisely and legally 
defines terrorism would enable more 
effective counterterrorist policy and 
address shortfalls, such as violations of 
human rights, within current approaches 
towards terrorism.  

The etymology of the term, 
terrorism, will be outlined, highlighting its 
changing nature.  The problem of using 
‘terrorism’ as a multi-functional label is 
explored, and the benefit of agreed 
definition identified.  The intersection of 
                                                        
183 UNGA Res 51/210 (16th January 1996) UN Doc 
A/RES/51/210, paragraph 9. 
184 Neđo Danilović and Dragan Manojlović, 
‘Criminology and Victimology Typology Aspects of 
Terrorism’ (2013) 10 Megatrend Review 3, 66  
<https://www.researchgate.net/profile/Boris_Kriv
okapic/publication/267829293_Boris_Krivokapic_
POJAM_RATA_I_KLASIFIKACIJE_RATOVA_Megatre

terrorism and international law is analysed, 
and problematic issues faced by a 
comprehensive convention are discussed.  
The incompatibility of the principle of self-
determination and terrorism is examined, 
including the importance of distinguishing 
liberation movements from terrorist groups.  
Problems with the current approach to 
terrorism are identified and the negative 
effect these can have upon international 
law’s attempts to address terrorism are 
highlighted.  Finally, use of drones by the 
USA is investigated through the lens of 
state terrorism, and whether the current 
‘war’ on terror may by fighting terrorism 
with terrorism. 

 
The etymology of terrorism  

 
The etymology of the term 

terrorism has dramatically changed since its 
first known usage.  The Latin phrase terror 
cimbricus was used to describe the panic, 
fear and state of emergency that ensued 
when a fierce tribe of warriors approached 
Rome in 105BC184.  The next noted 
historical use of the term is seen in the 
French period referred to as ‘the reign of 
terror’ in 1793.  Maximilien Robespierre, a 
leader in the French revolution, stated that 
“Terror is nothing other than justice, 
prompt, severe, inflexible”185, referring to 
the use of the guillotine; Alex Schmid states 
that the French term terrorisme specifically 
meant state terrorism during this period186.  
The systematic use of terror is seen during 
World War One, Germans used the word 
schrecklichkeit, meaning terror or 

nd_Review_32013_Pp_3-
30/links/545b2db60cf2c16efbbbdb06.pdf#page=6
9> accessed 9th January 2018. 
185 Ibid.  
186 Alex Schmid, The Routledge Handbook of 
Terrorism Research (Oxon, Routledge Publishing 
2011) 39. 
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frightfulness, for the deliberate policy of 
terrorising enemy non-combatants187.  The 
use of the term terrorist has also been 
applied to groups, for example, extremist 
revolutionaries in Russia who assassinated 
Tsar Alexander in 1881188, and Jewish 
organisations in Palestine from 1939 to 
1947 who challenged British rule in 
Palestine189.  Therefore, the term terrorism 
historically applies to both governments 
and non-government groups that use 
violence to achieve their aims. Neđo 
Danilović and Dragan Manojlović state 
‘studies have shown that there have been 
over 100 definitions of terrorism and that 
this compounds the difficulty of a precise 
definition190.  However, Gilbert Ramsay 
argues ‘why terrorism can, but should not 
be defined’, suggesting that this debate 
obscures consensus on what terrorism 
actually is, and that its definition is 
irrelevant to the effective use of the term191.  
I would argue that the term terrorism, 
today, is more readily applied to extremist 
groups, such as Al-Qaeda who attack both 
civilian and military targets rather than 
government led violence, such as the 
Myanmar government’s persecution of the 
Rohingya192.  Moreover, the definition of 
terrorism is evolving to incorporate new 
methods, for example, cyberterrorism can 

                                                        
187 Ed Timperlake, ‘Confronting “Schrecklichkeit” in 
Iraq’ (SLD, 14th June 2014) 
<http://www.sldinfo.com/confronting-
schrecklichkeit-in-iraq/> accessed 9th January 2018.   
188 Lindsay Clutterbuck, ‘The Progenitors of 
Terrorism: Russian Revolutionaries or Extreme Irish 
Republicans?’ (2010) 16 Journal of Terrorism and 
Political Violence 1, 154 
<http://www.tandfonline.com/doi/full/10.1080/0
9546550490457917?scroll=top&needAccess=true 
> accessed 9th January 2018. 
189 B. R. Hoffman, ‘Jewish Terrorist Activities and 
the British Government in Palestine, 1939 to 1947’ 
(DPhil thesis, University of Oxford 1985).  
190 Danilović and Manojlović (n 2) 68. 
191 Gilbert Ramsay, ‘Why terrorism can, but should 
not be defined’ (2015) 8 Critical Studies on 
Terrorism 2 
<http://www.tandfonline.com/doi/full/10.1080/1

‘radicalise’ individuals and potentially 
attack infrastructure193, requiring new 
countermeasures and methods of 
apportioning responsibility.  Therefore, the 
task of international law adequately 
addressing terrorism is problematic due the 
variety of forms and meanings.   

 
Terrorism as a label 

 
This wide interpretation of 

terrorism makes defining it problematic and 
the reluctance of governments and media 
outlets to apply a terrorism label to some 
acts whilst applying it readily to similar 
acts, creates further ambiguity as to what 
constitutes a terrorist act.  Reluctance or 
apprehension in applying this label to a 
domestic terrorist is seen in the case of the 
Unabomber, where the US postal service, 
between 1978 and 1995, was used to send 
bombs to universities and airports, but this 
was not declared terrorism until the 
publication of his manifesto in 1995194.  
This could indicate that a publicised 
agenda, could be one factor in 
differentiating terrorism from murder.  The 
use of ‘terrorism’ as a multi-functional 
label allows governments and the media to 
apply terrorism to many different acts: 
cyber-terrorism, bio-terrorism, eco-

7539153.2014.988452?scroll=top&needAccess=tr
ue> accessed 10th January 2018. 
192 NA, ‘Myanmar: Who are the Rohingya?’ 
(Aljazeera, 30th November 2017) 
<http://www.aljazeera.com/indepth/features/201
7/08/rohingya-muslims-170831065142812.html> 
accessed 9th January 2018.   
193 Constantin Georgescu and Monica Tudor. ‘Cyber 
Terrorism Threats to Critical Infrastructures Nato's 
Role in Cyber Defense’ 7 Knowledge Horizons 
Economics 2, 115-118 
<https://search.proquest.com/openview/a3b66a8
09b4cbba344a77d8b08852bfc/1?pq-
origsite=gscholar&cbl=2032619> accessed 13th 
January 2018. 
194 NA, Terror and Technology: The Unabomber 
[Full Documentary] (BBC World Service, 18th 
September 2017) 
<http://www.bbc.co.uk/programmes/p03wgp2r> 
accessed 10th January 2018.   
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terrorism and the ‘lone-wolf’ terrorist are 
some examples.  Carlos Diaz-Paniagua 
describes terrorism as a multi-faceted 
phenomenon and politically charged 
term195, furthermore, because the victims of 
terrorist attacks are usually innocent 
victims or children, as seen in the 
Manchester arena bombing196 terrorism can 
also be considered an emotionally charged 
term.  By using terrorism as a label, it can 
be used to as a political strategy to gain 
support197 or to legitimise the use of force 
and collateral damage in pursuit of 
terrorists198.     

The label of terrorism is further 
obfuscated by changing political views, 
Alex Conte provides that ‘the United 
States’ list of the most wanted terrorists 
contained, at one time, Yasser Arafat and 
Nelson Mandela, who were subsequently 
awarded the Nobel Peace prize’199, which 
shows the subjectivity of the label 
terrorism.  Therefore, such a varied use of 
the label causes uncertainty within 
international law’s attempts to address 
‘terrorism’.   However, the desire to have an 
international legal definition has been long 
sought, the UNGA resolution 42/159 in 
1987 stated that an ‘agreed definition would 
enhance the effective combat of 

                                                        
195 Carlos Diaz-Paniagua, ‘Negotiating terrorism: 
The negotiation dynamics of four UN 
counterterrorism treaties, 1997-2005’ (DPhil thesis, 
City University of New York 2008).  
196 NA, ‘Manchester attack: Who were the victims?’ 
(BBC News, 3rd June 2017) 
<http://www.bbc.co.uk/news/uk-40012738> 
accessed 10th January 2018.  
197 Richard Couto, ‘The Politics of Terrorism: Power, 
Legitimacy, and Violence’ (2010) 6, Integral Review 
1 <https://integral-
review.org/issues/vol_6_no_1_couto_the_politics
_of_terrorism.pdf> accessed 10th January 2018. 
198 Jesse Mechanic, ‘With More Civilian Deaths 
Reported Each Week, The War On Terror Continues 
To Fail Upward’ (Huffington Post, 16th June 2018) 
<https://www.huffingtonpost.com/entry/with-
more-civilian-deaths-reported-each-week-the-
war_us_5943e11be4b024b7e0df4b19> accessed 
10th January 2018. 

international terrorism’200 and the 59th 
Session of the UNGA in 2004 reported that 
the lack of agreed definition ‘has stained 
the United Nations image’ and that 
‘achieving a comprehensive convention, 
including a clear definition, is a political 
imperative’201. 

 
Terrorism and international law  

 
International law, in general terms, 

administrates actions between states rather 
than the actions of individuals, with certain 
exceptions, for example crimes against 
humanity, for which the legal basis for 
individual responsibility is found in article 
7 of the Rome statute202 and is enforced 
through international criminal courts and 
tribunals203.  Therefore, a similar need for 
establishing individual responsibility is 
required for terrorist acts, however the lack 
of definition of what constitutes a terrorist 
act could be an obstacle to establishing 
jurisdiction.  Robert McCorquodale argues 
that UNSC resolution 1371 asserts that 
“terrorist actions per se give rise to 
individual responsibility”204 because 
‘terrorist acts are contrary to the purposes 
and principles of the United Nations’205.  A 
proposal for a ‘comprehensive legal 

199 Alex Conte, Human Rights in the Prevention and 
Punishment of Terrorism: Commonwealth 
Approaches: The United Kingdom, Canada, 
Australia and New Zealand (Springer Publishing 
London 2010) 8.   
200 UNGA Res 42/159 (7th December 1987) UN Doc 
A/RES/42/159.   
201 UNGA 59th session agenda (2nd December 2004) 
UN Doc A/59/565, 159.    
202 Rome Statute of the International Criminal Court 
(adopted 17th July 1998, entered into force 1st July 
2002) UN Doc A/CONF.183/9, article 7. 
203 Robert Cryer, International Criminal Law in 
Malcom Evans (eds), International Law (4th edition, 
Oxford University Press 2014) 758 – 761. 
204 Robert McCorquodale, The Individual and the 
International Legal System in Malcom Evans (eds), 
International Law (4th edition, Oxford University 
Press 2014) 288. 
205 UNSC Res 1373 (28th December 2001) UN Doc 
S/RES/1371(2001), paragraph 5. 
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framework of conventions dealing with 
international terrorism’ was made in a 1996 
UNGA resolution206. However, the UNGA 
resolution 71/151 of 2016 ‘recommends the 
establishment of a working group to finalise 
the process on the comprehensive 
convention against terrorism’207, although 
this comprehensive convention is in 
progress, it may eventually offer a more 
concrete legal basis for individual 
responsibility.   

The United Nations General 
Assembly (UNGA) resolution ‘Measures to 
eliminate international terrorism’208 states 
its “[determination] to eliminate 
international terrorism in all its forms and 
manifestations”, but does not explicitly 
define terrorism.  Instead it relies upon 
eleven previous international conventions 
to convey what can constitute terrorism.  
This avoidance of definition is again seen 
in the establishment of the Security Council 
Counter-Terrorism Committee in 1999, at 
which point sixteen conventions already 
existed on counter-terrorism209.  Other 
conventions have also been created 
including the International Convention for 
the Suppression of the Financing of 
Terrorism, and article 2(1)(b) provides a 
good definition relating to terrorism: ‘any 
act intended to cause death or serious 
bodily injury to a civilian… when the 
purpose of such act… is to intimidate a 
population, or to compel a government or 
an international organization to do or to 

                                                        
206 UNGA Res 51/210 (16th January 1996) UN Doc 
A/RES/51/210, paragraph 9. 
207 UNGA Res 71/151 (13th December 2016) UN Doc 
A/Res/71/151 paragraph 24. 
208 UNGA Res 49/60 (9th December 1994) UN Doc 
A/RES/49/60. 
209 NA, ‘International Laws’ (Security Council 
Counter-Terrorism Committee, 21st June 2001) 
<http://www.un.org/en/sc/ctc/laws.html> 
accessed 9th January 2001.   
210 International Convention for the Suppression of 
the Financing of Terrorism (adopted 9th December 
1999, entered into force 10th April 2002) article 
2(1)(b). 

abstain from doing any act”210.  This does 
not explicitly define terrorism and there has 
been demand for definitive legislation to 
address this and the proposed 
comprehensive convention will hopefully 
do so, however, the proposal has attracted 
debate. Thalif Deen points out some of 
problematic issues: defining terrorism, 
distinguishing between a liberation 
movement and a terrorist organisation, and 
that those engaged in conflict against 
foreign occupation should be exempt from 
the label of terrorism’211.  Such issues, 
arguably, come down to perspective and the 
adage ‘one man's terrorist is another man's 
freedom fighter’ seems apt.  Boaz Ganor 
argues that certain countries are lobbying to 
define some terrorist groups as freedom 
fighters, namely, groups that they 
support212.  Despite such difficulties and the 
motives of individual states, a 
comprehensive convention is desirable and 
needed in order to align international 
opinion on the method of defining and 
combatting terrorism globally.   

 
Terrorism and the right of self-
determination 

 
The right of self-determination is 

codified in the purposes and principles of 
the UN Charter213 and found in article 1 of 
both the International Covenant on 

211 Thalif Deen, ‘Politics: U.N. Member States 
Struggle to Define Terrorism’ (IPS News Agency, 
25th July 2005) 
<http://www.ipsnews.net/2005/07/politics-un-
member-states-struggle-to-define-terrorism/> 
accessed 11th January 2018.  
212 Boaz Ganor, ‘Defining Terrorism: Is One Man’s 
Terrorist another Man’s Freedom Fighter?’ (2002) 3 
Police Practice and Research 2 
<http://www.tandfonline.com/doi/pdf/10.1080/1
561426022000032060?needAccess=true> 
accessed 11th January 2018, 288.  
213 Charter of the United Nations (adopted 26th June 
1945, entered into force 24th October 1945) 
Chapter I Article 1(2).   
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Economic, Social and Cultural Rights214 
and the International Covenant on Civil and 
Political Rights215, stating self-
determination provides the right to 
‘…freely determine their political status 
and freely pursue their economic, social 
and cultural development’.  Robert 
McCorquodale provides ‘this right is a 
collective right which applies to a group of 
individuals as a group’216.  However, this 
right does not extend to peoples who 
commit terrorist acts; the Sixth Committee 
meeting on Measures to eliminate 
international terrorism found ‘that no cause 
can justify any act of terrorism’, but did 
recognise a need to distinguish “terrorism 
from the legitimate struggle of peoples… 
from foreign occupation or colonial 
domination”217.  The importance of this 
distinction is demonstrated in UNGA 
Resolution 61/25218 which recognises Israel 
as an occupying force and the Palestine 
Liberation Organization as liberation 
movement, which is therefore afforded the 
right to self-determination.  The distinction 
between terrorist groups and liberation 
movements in the proposed comprehensive 
convention on terrorism is crucial 
otherwise occupying forces could label the 
actions of liberation movements as terrorist 
which could demonise them and negate 
their entrenched right to self-determination.  

  
Problems with the current approach 
towards terrorism 
 

                                                        
214 International Covenant on Economic, Social and 
Cultural Rights (adopted 16th December 1966, 
entered into force 3rd January 1976) article 1.   
215 International Covenant on Civil and Political 
Rights (adopted 16th December 1966, entered into 
force 23rd March 1976) article 1. 
216 McCorquodale (n 20) 295. 
217 NA, ‘Measures to eliminate international 
terrorism (Agenda item 107)’ (UNGA, 7th October 
2005) 
<http://www.un.org/en/ga/sixth/65/ElimIntTerror
.shtml> accessed 11th January 2018.  
218 UNGA Res 61/25 (2nd March 2007) UN Doc 
A/RES/61/25. 

The proposed comprehensive 
convention is currently twenty years in 
development219.  However, I would argue 
that one reason for this lengthy 
development is the current approach to 
terrorism.   After the World Trade Centre 
attacks on 11th September 2001 the USA 
declared a ‘Global War on Terror’ 
(GWoT), however, this is not a traditional 
war in terms of the principles of jus ad 
bellum and jus in bello, yet, military 
personnel have been deployed in states, 
such as Afghanistan and lethal force used.  
Moreover, the International Committee of 
the Red Cross provide that 
‘counterterrorism norms may interfere with 
IHL's regulation of armed violence which 
creates legal confusion and can undermine 
IHL’220.  Jeffery Record argues that the 
aims of the GWoT, which include “the 
destruction of al-Qaeda and other 
transnational terrorist organizations, the 
transformation of Iraq into a prosperous, 
stable democracy, the democratization of 
the rest of the autocratic Middle East” as 
‘unrealistic and politically, fiscally, and 
militarily unsustainable’221.  Record also 
points out the problem with the narrative 
that terrorist acts are ‘fundamentally evil’ 
and wrong, which can create the erroneous 
belief that whatever counterterrorist 
measures are taken are correct222.  This is 
clearly not the case, international human 
rights, for example, apply to terrorists, yet 
seem to be ignored; Amnesty International 
argue that people are being held 

219 N 23. 
220 NA, ‘Terrorism, counter-terrorism and 
international humanitarian law’ (ICRC, 17th October 
2016) 
<https://www.icrc.org/en/document/terrorism-
counter-terrorism-and-international-
humanitarian-law> accessed 12th January 2018. 
221 Jeffrey Record, ‘Bounding the Global War on 
Terrorism’ (Strategic Studies Institute 2003) 
<https://ssi.armywarcollege.edu/pdffiles/PUB207.
pdf> accessed 11th January 2018 v. 
222 Ibid 7. 
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indefinitely, without charge and subjected 
to torture at the Guantánamo detention 
camp, and that US led drone strikes have 
caused civilian deaths in several 
countries223.  International legal norms 
should not be overlooked in the name of 
counterterrorism and in doing so offending 
states could affect the credibility of 
international law which can complicate and 
delay a comprehensive convention on 
terrorism.    

The political attitude and actions of 
some states can cause divide and hinder 
international progress.  The US travel ban 
which prevents travellers from six Muslim-
majority countries entering the US224, I 
argue, is ill-conceived, as terrorist groups 
have demonstrated an ability to radicalise 
individuals within a state to carry out 
terrorist acts, and it does not stop potential 
terrorists flying in from other locations, for 
example, fifteen of the nineteen ‘9/11’ 
hijackers had a Saudi nationality225.   Such 
actions are divisive and create 
unsubstantiated fear of a particular group, 
which can lead to hate crime.  Furthermore, 
a rise in right-wing populism in Europe and 
the US has occurred which utilises anti-
refugee, anti-immigration and anti-Muslim 
sentiments, under the guise of the threat of 
terrorism226 which is not conducive to a 
cohesive attitude towards tackling 
terrorism.  I argue that the GWoT and anti-
Muslim rhetoric from political parties, to an 
extent, has compounded international 

                                                        
223 NA, ‘National Security and Human Rights’ 
(Amnesty International) 
<https://www.amnestyusa.org/issues/national-
security/> accessed 12th January 2018. 
224 Tom McCarthy and Oliver Laughland, ‘Trump 
travel ban: supreme court allows enforcement as 
appeals proceed’ (The Guardian, 5th December 
2017) <https://www.theguardian.com/us-
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225CIA Document "DCI Testimony Before the Joint 
Inquiry into Terrorist Attacks Against the United 
States", (CIA, 18th June 2002) < 
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attempts to adequately address the problem 
of terrorism, moreover, ignoring 
international norms, torture at the 
Guantánamo detention camp, the killing of 
innocent civilians and interference in 
Middle-Eastern affairs could reinforce 
terrorist narratives which may perpetuate 
terrorism.   The GWoT is focused on 
terrorism in terms of individuals and groups 
which can detract attention away from state 
terrorism.   

 
Combatting terrorism with (state) 
terrorism?  

 
The use of drones on suspected 

terrorists has caused civilian deaths227.  
Ruth Blakeley argues that drone strikes are 
‘targeted killing programmes and they are 
intended to terrorise populations beyond 
those directly targeted’228.  The targeting of 
suspected terrorists in this way, is akin to a 
judge, jury and executioner scenario; 
suspects have not been charged or tried by 
any court, instead intelligence information, 
that cannot be scrutinised, is relied upon.  
Moreover, it is a violation of human rights, 
and collateral damage that ensues has not 
been justified by international law.   
Therefore, Blakeley’s argument does seem 
to have substance; it seems logical that a 
population would be terrorised by drone 
strikes: individuals would fear targeting, 
which could be based on unsubstantiated 
information and is without legal process, 

testimony/2002/DCI_18_June_testimony_new.pdf 
> accessed 12th January 2018.  
226 Thomas Greven, ‘The Rise of Right-Wing 
Populism in Europe and the United States’ 
(Friedrich-EbertStiftung, May 2016) < 
http://www.fesdc.org/fileadmin/user_upload/pub
lications/RightwingPopulism.pdf > accessed 12th 
January 1018).  
227 Amnesty International (n 41). 
228 Ruth Blakeley, ‘Drones, State Terrorism and 
International Law. Critical Studies on Terrorism’ 
(University of Kent, 2017) < 
https://kar.kent.ac.uk/62573/ > accessed 13th 
January 2018. 



 

 33 

SUSSEX STUDENT LAW JOURNAL 

and or be in fear of becoming a victim of 
collateral damage.  This type of action, 
arguably, would not be tolerated in 
countries like the US or UK, nor should it 
be in any other state.  International law 
urgently needs a comprehensive 
convention that will ban the use of force in 
this manner and offer less controversial 
solutions.   

In conclusion, international law 
cannot currently adequately address the 
problem of ‘terrorism’ until there is an 
agreed definition of terrorism, in all forms.  
Terrorism is currently a politically charged 
term229 and this creates ambiguity when 
addressing terrorism from an international 
legal perspective.  The awaited 
comprehensive convention will hopefully 

                                                        
229 Diaz-Paniagua (n 12). 

bring legal definition to ‘terrorism’ and 
create effective methods of combatting 
terrorism, including measures that address 
support towards terrorist groups, such as 
funding and safe-havens, whilst also 
addressing the issue of state terrorism.  
Moreover, a comprehensive convention 
will hopefully not only adequately address 
the problem of ‘terrorism’, but will do so in 
way that is keeping with current 
international norms, such as IHL and 
human rights, but also does not create 
division and hate.   
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The WTO respects state's regulatory autonomy as long as the state does not apply 
measures in discriminatory way. 

Alexandra Mokrova 
Legal Regulation of International Trade 

 
The main aims of the WTO include 

the facilitation in the process of trade 
globalization and expanding the 
‘production of and trade in goods and 
services’.230 Relying on the concept of free 
trade the WTO also attempts to give 
opportunity to state-members to protect 
their national social values and interests 
even if it may have negative impact on their 
WTO trade obligations. It is argued in this 
essay that even though such regulatory 
autonomy provided under Article XX of the 
GATT 1994231 is limited, mainly by the 
non-discrimination principle, the WTO 
leaves some space for state’s own 
regulatory policy even under restrictive 
provisions of the chapeau. 

The first section, the one you are 
reading right now, deals with the 
introduction while the second section 
outlines the reasons why it is important to 
provide states with regulatory autonomy in 
the WTO system. The third section 
discusses the restrictions of the state's 
regulatory autonomy and the fourth section 
deals with non-discrimination provisions of 
the Chapeau of the article XX. In 
conclusion inferences of the essay will be 
outlined. 

 
Grounds for providing regulatory 
autonomy 
 

There are several reasons for 
providing the WTO members with 
regulatory autonomy. Firstly, the WTO, as 
an international organization, must respect 
the sovereignty of its members. It is true 
that countries voluntarily agree to become a 
                                                        
230 Marrakesh Agreement establishing the World 
Trade Organization (15 April 1994) LT/UR/A/2 
preamble <http://docsonline.wto.org>  
231 General Agreement on Tariffs and Trade 1994, 
Marrakesh Agreement establishing the World 
Trade Organization, Annex 1A (15 April 1994) 

WTO-member, which consequently, limits 
their sovereignty. However, as pointed out 
in the WTO case law ‘the Members of the 
WTO have made a bargain: in exchange for 
the benefits, they expect to derive (…) they 
have agreed to exercise their sovereignty 
according to the commitments they have 
made in the WTO Agreement’.232 It is 
pertinent to mention here that quite broad 
interpretation of some WTO Agreement 
provisions by panels and Appellate body, 
scrutinized analysis of national legislation 
and administrative measures in the context 
of the their consistency with the WTO 
obligations, and, in the context of their 
application in non-discriminatory way, may 
give rise to the question of intervention in 
state’s sovereignty. This statement shows 
the close link between regulatory autonomy 
and judicial activism in the WTO system. 

Secondly, regulatory autonomy can 
secure protection of social, non-trade 
values such as health and life, public moral, 
environmental issues and other. Since one 
of the main aims of the WTO is to promote 
free-trade values, most provisions of the 
WTO agreements deal with trade 
liberalisation issues. Taking into account 
the importance of non-trade values and 
interests, the WTO has passed the right to 
protect such values and interests to the 
member-states. It leads to a compromise 
between trade and social values in this 
system. 

Thirdly, WTO has ‘extremely 
limited legislative capacity’, especially in 
the context of positive integration (inter 
alia, making amendments into existent 

LT/UR/A-1A/1/GATT/1 art XX 
<http://docsonline.wto.org>  
232 Appellate Body Report, Japan- Taxes on 
Alcoholic Beverages (Japan – Alcoholic Beverages 
II), adopted on 1 November 1996, WT/DS8/AB/R, 
para 15. 
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WTO Agreements).233 Consequently, 
possibility to create renewed, progressive 
laws on domestic level can be an 
appropriate solution. 

Fourthly, regulatory autonomy 
provides member-states with the 
opportunity for further development and 
Professor B. S. Chimni points out that the 
right to develop is an imprescriptible right 
of every country under public international 
law.234 However, some WTO obligations 
can restrict the possibility of development 
in certain areas of economy, especially for 
Third World countries. In this case, 
regulatory autonomy (especially, under 
general exceptions of GATT) is a 
compromise since it allows countries with 
different level of development and thus, 
different demands; with different culture, 
traditions and, consequently, different 
social and environmental preferences to 
establish their own level of protection in 
particular areas to secure further 
development. For Third World countries, it 
means that they do not have to follow strict 
“post development” models of 
development but have an opportunity to 
find their own unique way. 

Fifthly, ‘national regulatory 
autonomy should be respected because the 
disputed measure may be the outcome of 
democratic processes at the national 
level’.235 Indeed, democracy is one of the 
main values and objectives of this century; 
therefore, by providing countries with 
certain level of regulatory autonomy, the 

                                                        
233 Gabrielle  Marceau and Joel P. Trachtman, ‘The 
Technical Barriers to Trade Agreement, the 
Sanitary and Phytosanitary Measures Agreement, 
and the General Agreement on Tariffs and Trade: 
A Map of the World Trade Organization Law of 
Domestic Regulation of Goods’ (2002) 36 JWT 
811, 838. 
234 B S Chimni, ‘The World Trade Organization, 
Democracy and Development: A View from the 
South’ (2006) 40 JWT 5, 25. 
235 Michael Ming Du, ‘The Rise of National 
Regulatory Autonomy in the GATT/WTO Regime’ 
(2011) 14 JIEL 639, 645. 

WTO supports the democratic process in 
the Member-states while granting 
opportunity of choice, which is one of the 
main pillars of democracy. 

Aforementioned arguments 
highlight the importance and necessity of 
respecting a state’s regulatory autonomy in 
the WTO system. However, this autonomy 
is not and must not be absolute. The next 
sections discuss the restrictions of 
regulatory autonomy in the context of the 
article XX of the GATT and non-
discrimination principle. 

 
Scope of state’s regulatory autonomy 
under article XX of GATT 
 

General exceptions from GATT 
(Article XX) provide WTO members with 
wide regulatory autonomy, which allows 
them, under certain conditions, not to 
abolish inconsistent measures or not to 
adapt them into conformity with the WTO 
rules. If we compare the WTO law with the 
EU law, provisions of Article XX ‘play a 
similar role to the exceptions under Article 
36 TFEU’.236 

 It has been pointed out in several 
WTO cases (EC – Asbestos (2001),237 
Brazil – Retreaded Tyres (2007)238) that 
every WTO member has the right to 
establish their own level of protection of 
non-trade values mentioned in paragraphs 
(a)-(j) of article XX. However, as was 
mentioned in Korea — Various Measures 
on Beef,239 although such right is absolute, 

236 Emily Reid, ‘Regulatory Autonomy in the EU 
and WTO: Defining and Defending Its Limits’ 
(2010) 44 JWT 877, 895. 
237 Appellate Body Report, European Communities 
— Measures Affecting Asbestos and Products 
Containing Asbestos (EC — Asbestos), adopted 
12 March 2001, WT/DS135/AB/R, para 168. 
238 Appellate Body Report, Brazil – Measures 
Affecting Imports of Retreaded Tyres (Brazil — 
Retreaded Tyres), adopted 17 December 2007, 
WT/DS332/AB/R, para 7.108. 
239 Appellate Body Report, Korea — Measures 
Affecting Imports of Fresh, Chilled and Frozen 
Beef (Korea — Various Measures on Beef), 
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‘the “measure chosen” to implement the 
policy (end) pursued and the appropriate 
level of protection can be challenged and 
set aside by WTO adjudicating bodies’.240 
It means that the WTO respects regulatory 
autonomy of its members but will limit it on 
the law enforcement stage if the measure at 
issue does not satisfy some of the 
requirements (as stated below).  

Firstly, particular inconsistent 
measure must have the aim to protect 
certain non-trade values (public moral, 
environment and so on) enumerated in the 
paragraphs (a)-(j) of the article XX. In 
contrast with comparable provisions of the 
SPS Agreement,241 this list is exhausted. 
That gives a point to some authors (for 
example, Michael Ming Du, Gracia Marin 
Duran) to argue that states’ regulatory 
autonomy in the context of Article XX is 
quite narrow. However, in my point of 
view, existence of 11 spheres, where some 
of them described widely, like XX (d), is 
evidence of the fact that WTO members 
have wide scope for implementation of 
their own regulatory policy. Moreover, if 
we take into account WTO case law it will 
be obvious that panels and Appellate Body 
interpret some provisions of the article XX 
quite broadly. For example, in US - Shrimp 
(1998) the Appellate Body stated that 
‘exhaustible natural resources’ include not 
only non-living resources but also living 
ones.242 Such interpretation, certainly, 
expands the scope of the state's regulatory 
autonomy although it can give rise to the 
problem of judicial activism. 

Secondly, article XX requires a 
causal link between applied measures and 
the purpose pursued. This expresses in 
wordings: ‘necessary to’, ‘related to’ or 
‘essential to’. The differences in the 
formulations of subparagraphs of the article 

                                                        
adopted 11 December 2000, WT/DS161/AB/R; 
WT/DS169/AB/R, paras 161-64. 
240 Marceau and Trachtman (n 2) 837. 
241 The WTO Agreement on the Application of 
Sanitary and Phytosanitary Measures (15 April 
1994) LT/UR/A-1A/12 
<http://docsonline.wto.org>. 

XX lead us to conclusion that the WTO 
members have different level of regulatory 
autonomy in relation to the different groups 
of measures.  For example, if the measure 
at issue should be only ‘related to’ the 
particular sphere mentioned in Article XX, 
then ‘there is no requirement to choose the 
least trade-restrictive measure under this 
individual paragraph’.243 However, in case 
of ‘necessity’ (paragraphs (a), (b), (d) of 
Article XX) such requirement exists, 
although with a provision that such 
alternative measure must be ‘reasonably 
available’.244 This flexible approach to 
provision of regulatory autonomy means 
that WTO not only respects countries’ 
sovereign rights in particular spheres but 
also establishes some kind of hierarchy of 
the non-trade values which could be 
defended under the WTO law. In addition, 
the panels and Appellate Body, when 
assessing causal connection of the measure 
at issue with a pursued objective under 
subparagraphs of Article XX, also 
indirectly evaluate whether this measure 
discriminates against other member states.  

The main limitation of the 
regulatory autonomy under general 
exception from GATT is the requirement to 
apply privileged measures in non-
discriminatory manner (direct assessment). 
Bearing in mind the significance of this 
issue, we will discuss this statement in the 
next section. In addition, the issue of the 
extra-jurisdictional effects of some 
measures must be mentioned in the context 
of the scope of regulatory autonomy since 
it is an interesting question – to what extent 
the WTO should respect the regulatory 
autonomy of the state which apply 

242 Appellate Body Report, United States - Import 
Prohibition of Certain Shrimp and Shrimp 
Products (US — Shrimp), adopted 12 October 
1998, WT/DS58/AB/R, paras 129-30. 
243 Axel Desmedt, ‘Proportionality in WTO Law’ 
(2001) 4 JIEL 441, 473. 
244 Marceau and Trachtman (n 2) 826. 



 

 37 

SUSSEX STUDENT LAW JOURNAL 

‘extraterritorial measures which infringe 
the sovereignty of another state’.245  

Hence, even though the WTO 
members have sufficient standards of 
regulatory autonomy, this autonomy is 
limited by particular purposes of the 
measures, the causal connection between 
measures and pursued legitimate purpose, 
and by the application of the measures in 
non-discrimination manner. In addition, the 
standards of regulatory autonomy can differ 
from measure to measure depending on the 
sphere it is related to.  

 
State's regulatory autonomy versus non-
discrimination principle under chapeau 
of Article XX 
 

Even though the WTO respects 
regulatory autonomy of its members, this 
organization is continuing its surveillance 
to make sure that the states do not abuse 
their rights granted under general 
exceptions from the GATT. The chapeau of 
Article XX serves that purpose. It focuses 
not on measures at such but on the 
application of these measures stressing that 
such application must not constitute ‘a 
means of arbitrary or unjustifiable 
discrimination between countries where the 
same conditions prevail’.246 Thus, WTO 
imposes ‘the good faith requirement’247 on 
states ‘to ensure that the privileged 
protection under Article XX is not tarnished 
and damaged by improper use, and that 
multilateral agreements are not ignored in 
favour of unilateralist and protectionist 
measures’.248 Moreover, the WTO adheres 
to the principle that ‘non-discrimination 
                                                        
245 Nicolas F Diebold, ‘Standards of non-
discrimination in international economic law’ 
(2011) 60 ICLQ 831, 861. 
246 General Agreement on Tariffs and Trade 1994 
(n 2) art XX. 
247 Marceau and Trachtman (n 2) 842. 
248 Philip Joseph Wells, ‘Unilateralism and 
Protectionism in the World Trade Organization: the 
Interpretation of the Chapeau within GATT Article 
XX’ (2014) 13 JITL 222, 228. 
249 Diebold (n 16) 832. 

obligations not only apply to measures 
which differentiate directly - or de jure - on 
the basis of origin, but they also prohibit 
indirect - or de facto - discriminatory 
measures’.249 

A quick analysis of the chapeau 
makes it possible to submit that not all types 
of discriminations are prohibited but only 
‘unjustifiable’ and ‘arbitrary’. Moreover, 
‘[a]s noted by the panel in EU - Seal 
Products (2014), in many disputes the 
existence of arbitrary or unjustifiable 
discrimination are addressed together’.250 
Another observation is that Article XX 
‘does not address the status (…) of 
discriminatory treatment (…) of trade 
between countries where the same 
conditions arguably do not prevail’.251 This 
could be interpreted as a high possibility of 
the measure at issue to ‘discriminate 
between countries where different 
conditions prevail’.252 Thus, both 
aforementioned statements allow us to infer 
that the WTO leaves some space for state’s 
own regulatory policy even under 
restrictive provisions of the chapeau. 
However, for determination of real level of 
state’s regulatory autonomy it is more 
significant to analyse the factors which are 
taken into consideration by panels and 
Appellate Body when they decide whether 
measure at issue establishes arbitrary or 
unjustifiable discrimination. Let me 
highlight a few of these factors below: 

 First, ‘sufficient flexibility’ of the 
measure to ‘the specific conditions 
prevailing in any exporting Member’ was 
mentioned in US- Shrimp (Article 21.5 - 
Malaysia) (2001) as a factor which can 

250 Peter Van den Bossche and Werner Zdouc, The 
Law and Policy of the World Trade Organization: 
Texts, Cases and Materials (4nd edn, CUP 2017) 
597. 
251 Charles E Jr McLure, ‘The GATT-Legality of 
Border Adjustments for Carbon Taxes and the Cost 
of Emissions Permits: A Riddle, Wrapped in a 
Mystery, inside an Enigma’ (2011) 11 FTR 221, 
274. 
252 Ulrike Will, ‘The Extra-Jurisdictional effects of 
Environmental Measures in the WTO Law 
Balancing Process’ (2016) 50 JWD 611, 624. 
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justify discrimination.253 Second, ‘[t]he 
resulting discrimination must have been 
foreseen, and was not merely inadvertent or 
unavoidable’.254 Such foreseeability 
requirement, definitely, gives a chance to 
the respondent country for defence of its 
arguably inconsistent measure. Third, 
determining unjustifiable discrimination, 
especially in cases related to environmental 
issues, Appellate Body considered ‘[t]he 
extent to which a Member has to seek a 
multilateral solution to a problem before it 
may make use of unilateral measures’.255 
 In more recent cases, for example, 
in the EC - Seal Products (2014)256 and 
Colombia - Textiles (2016),257 the 
Appellate Body used renewed approach for 
determination of unjustifiable 
discrimination. This approach was 
established in Brazil - Retreaded Tyres 
(2007)258 and based on a ‘rational 
connection between the reason for the 
discrimination and a recognized policy 
objective’.259 It should be noted, that in this 
case the Appellate Body rejected ‘effect-
based’ approach of the panel, which would 
have provided the WTO members with 
more regulatory autonomy since it gave 
‘extra opportunity for measures to be 
exonerated under the chapeau’ while 
assessing if measures at issue had limited 
trade effects.260 Even though the test based 
on the rational connection requirement (in 
comparison with such requirement as 
‘flexibility’ or sufficient efforts to find 
multilateral solution) leaves more space for 

                                                        
253 Appellate Body Report, US - Shrimp (Article 
21.5 - Malaysia) (2001), paras 145-8. 
254 Appellate Body Report, United States — 
Standards for Reformulated and Conventional 
Gasoline (US –Gasoline), adopted 29 April 1996, 
WT/DS2/AB/R, paras 28-29. 
255 Van den Bossche and Zdouc (n 15) 598. 
256 Appellate Body Report, European Communities 
— Measures Prohibiting the Importation and 
Marketing of Seal Products (EC — Seal Products), 
adopted 22 May 2014, WT/DS400/AB/R; 
WT/DS401/AB/R, para 5.306 
257Appellate Body Report, Colombia — Measures 
Relating to the Importation of Textiles, Apparel 

state's regulatory autonomy under Article 
XX, this test is still criticised as being too 
rigid. Especially, this test is too restrictive 
in cases where measure can pursue 
‘multiple policy purposes’ which can be in 
conflict with each other.261 The classical 
example is EC - Seal Products (2014) 
where the measure at issue was recognised 
as unjustifiable mainly because the 
‘purpose of protecting Inuit cultural 
identity and subsistence’262 was against the 
principal aim of the measure at issue – 
protecting the well-being of the seal. This 
problem would be overcome if the 
unjustifiable discrimination test, under 
Article XX, was brought ‘in closer 
alignment with’ similar but more 
progressive test under article 2.1 of the TBT 
Agreement.263 

Moreover, relying on the statistics 
of the application of Article XX in 
disputes,264 it could be argued that it is quite 
difficult for a WTO member to defend its 
measure by recourse to general exceptions 
of the GATT, and consequently, sufficient 
level of state's regulatory autonomy only 
exists on paper. However, not all cases, 
where states are using regulatory autonomy 
to adopt measures that could be 
contradictive with the WTO obligations, 
are subject to the dispute – but only those 
cases, where there is a doubt about the real 
purpose of the measure at issue. Where the 
real intention is to protect the domestic 
product from competition, rather than to 

and Footwear (Colombia — Textiles), adopted 
7 June 2016, WT/DS461/AB/R, para 7.544. 
258 Brazil — Retreaded Tyres (n 9). 
259 Arwel Davies, ‘Interpreting the Chapeau of 
GATT Article XX in Light of the ‘New’ Approach 
in Brazil-Tyres’ (2009) 43 JWT 507, 510. 
260 Ibid 522. 
261 Gracia Marin Duran, ‘Measures with Multiple 
Competing Purposes after EC – Seal Products: 
Avoiding a Conflict between GATT Article XX-
Chapeau and Article 2.1 TBT Agreement’ (2016) 
19 JIEL 467, 470. 
262 Ibid 477. 
263 Ibid 494. 
264 See Van den Bossche and Zdouc (n 13) 556. 
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protect non-trade values, the dispute is 
raised.  

Thus, the WTO leaves some space 
for the state’s own regulatory policy even 
under restrictive provisions of the chapeau. 
Moreover, analysis of evolution of factors 
taken into consideration by panels or 
Appellate Body, in determination of 
unjustifiable discrimination, lead us to the 
conclusion that level of regulatory 
autonomy is rising. Still, some further 
improvement are in need.  
 
Conclusion  
 

Relying upon the aforementioned 
arguments, I would like to conclude that the 
WTO provides its members with a 
sufficient standard of regulatory autonomy 
for realization of their own policies in 
environmental, public health and moral and 
some other spheres. Moreover, (i) using of 
the article XX in justifying ‘inconsistency 
with obligations set out in WTO 
agreements other than the GATT’265 (for 

                                                        
265 Ibid 549. 
266 Appellate Body Report, China — Measures 
Affecting Trading Rights and Distribution Services 
for Certain Publications and Audiovisual 
Entertainment Products (China — Publications and 

example, in China-Publications and 
Audiovisual Products266); (ii) changes in 
case law interpretations of Article XX are 
proof that WTO not only respects but 
attempts to give rise to the level of 
regulatory autonomy. Even though the 
Article XX requirements for justification of 
applied measures are not perfect and can be 
too rigid in particular cases, they leave 
some space for state’s ‘policies that may 
even entail elements of discrimination’.267 
Moreover, owing to the indirect effect of 
the WTO law on domestic legal system, the 
member-states ‘have more than one way to 
ensure compliance with its trade 
obligations’.268 Thus, if the WTO intends to 
continue being a successful international 
trade-related organization it must continue 
respecting regulatory autonomy of its 
members and make further steps to clarify  

 
and improve particular provisions in this 
area. 
 
  

Audiovisual Products), adopted 21 December 2009, 
WT/DS363/AB/R. 
267 Ming Du (n 6) 651. 
268 Ibid 654. 
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An Analysis of Feminist Legal Theory: An Approach to International Law 
Laetitia Guindon 

Approaches to International Law 
 

  
 “Juggling critique with hope”269 is a 
phrase coined by Dianne Otto, a prominent 
scholar in legal feminism, in describing her 
approach to international law. This 
however seems to describe much of the 
literature of international law feminism. 
The feminist approach critiques the 
international legal system for its role in the 
legal disparity between genders, along with 
the structural power dynamics created 
through gender; yet it is also hopeful for 
feminist advancements in international law. 
Denise Réaume suggests the legal 
feminism is “an analysis of the exclusion of 
women’s needs, interests, aspirations or 
attributes from the design or application of 
law”270. Feminist legal writings focus on 
the assumptions of international legal 
principles and their role in the 
discrimination and injustice experienced 
women. However, it must be noted that 
within legal feminism, there is a myriad of 
differing theories. As Hilary Charlesworth 
acknowledges, the reliance on her own 
particular personal experiences has shaped 
her feminist approach and cannot reflect the 
opinions of all women in the international 
legal system.271 This critical feminist 
approach to international law tries to 
challenge commonly accept concepts. 
However also because it relies on personal 
experience and reflects a political agenda 
this approach was often seen in its 
beginnings as “unscholarly, disruptive or 
mad”.272 Feminist theory does nevertheless 
give insight to an important issue with 
international law, its inability to reflect the 

                                                        
269 Karen Engle, ‘Juggling Critique with Hope’ (2017) 18 
Melbourne Journal of International Law 120, 120. 
270 Denise Réaume, ‘What’s Distinctive About Feminist 
Analysis of Law?’ (1996) 2 Legal Theory 265, 271. 
271 Hilary Charlesworth, ‘Feminist Methods in 
International Law’ (1999) 93(2) The American Journal 
of International Law 379, 379. 
272 Ibid 380. 

need of women due to its gendered 
structure. 
 
Feminist Theories 
 
 Hilary Charlesworth, Christine 
Chinkin and Shelley Wright’s influential 
piece laid the foundations of legal feminism 
in the 1990s.273 By critiquing the 
assumptions of international legal 
principles, they observed a legal disparity 
between men and women, and highlight 
female subordination in the system. They 
argue for a “fundamental restructuring of 
traditional international law discourse and 
methodology”274 to reflect women’s 
interests and believe in the importance of 
international institutions in “constructing 
reality”.275 Feminist legal writings critique 
international law through a gendered lens, 
and attempt to highlight the potential 
shortcomings of law in the protection and 
subordination of women. Charlesworth 
further argues that there is an “obvious sign 
of power differentials between women and 
men is the absence of women in 
international legal institutions”276. In their 
influential piece, these writers called for the 
increased participation of women in law-
making, to prevent a one-sided masculine 
narrative. 
 However, since her work in 1991, 
Charlesworth believes legal disparity 
between genders is still apparent. Despite 
recent developments in human rights and 
humanitarian law, she argues that “feminist 
ideas are […] almost never treated 
seriously; they are not acknowledged, 
debated or refuted”. Nevertheless, within 

273 Charlesworth H, Christine Chinkin and Shelley 
Wright, ‘Feminist Approaches to International Law’ 
(1991) 85(4) The American Journal of International Law 
613. 
274 Ibid 644. 
275 Ibid 645.  
276 Charlesworth (n 3) 381. 
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legal feminism, internal debate has 
flourished, with a wealth of arguments 
produced under the title of legal feminism, 
yet female legal writings have received 
“little engagement from the disciplinary 
mainstream.”277 Evidently, international 
law has attempted to encompass the voice 
of women in its law-making and has begun 
initiatives in order to benefit women, yet 
Charlesworth argues that international law 
is currently still at a disadvantage for 
women. She acknowledges the recent 
developments in law, however argues there 
has been only “a partial acceptance of 
feminist messages in international law 
(such as women’s equality), but no 
acceptance of feminist methods (such as 
world travelling)”278. She goes on to argue 
that although a feminist message has been 
accepted by international lawyers, these are 
“likely to be productive only if they are 
deployed through feminist techniques such 
as ‘world travelling’.”279 
 On the other hand, other legal 
feminist disagree with the extent that 
feminism should impact law making. Janet 
Halley believes that legal feminism has 
gained considerable respect in international 
law and that its scholars are “denying its 
own influence by asserting an inauthentic 
underdog status”280. Halley asserts that 
feminism has had a tremendous effect of 
international law making, yet its 
developments have been somewhat 
harmful to her approach of feminism. In 
particular, Halley focusses her approach on 
the supposed subordination of women to 
men, and argues that despite gender 
disparity having existed, international law 
is recognising the feminist voice and is 
developing laws in the area. However 
Halley argues, this development of laws is 
undermined by the ‘victimisation’ of 
women, this ‘underdog status’. Halley 

                                                        
277 Hilary Charlesworth, ‘Talking to Ourselves? Feminist 
Scholarship in International Law’ in Sari Kouvo and Zoe 
Pearson (ed), Feminist Perspective on Contemporary 
International Law (Hart Publishing, 2011), 17. 
278 Rikki Holtmaat, ‘Review Essay: Hovering between 
Resistance and Compliance, or Time to Take a Break 

argues that the focus of subordination of 
women in feminism has actually 
undermined its message of developments in 
law for women. By using theories of 
subordination and victimisation, women 
are further seen as vulnerable and fragile 
objects of international law. 
 
Evaluating the Methodologies 
 
 As legal feminism describes a 
wealth of differing research which focuses 
on gender, I will discuss two feminism 
methodologies that of ‘searching for 
silences’ and ‘world-travelling’. Searching 
for silences, as Charlesworth explains, 
helps to analyse where international law 
does not address issues which relate to 
women, and is in turn creating a systematic 
disadvantage for women.281 By 
highlighting where laws do not impact the 
community as designed, or where 
international law offers no remedy to a 
certain issue, feminist legal writings 
identify lacunae in law-making, and call for 
its development. Women’s participation in 
the international legal system is not 
completely absent and international law has 
seen many developments since the 
beginnings of legal feminism, however 
there is still a disparity between genders at 
the international level. Charlesworth argues 
that when searching for silences, it is 
helpful to pay attention to the “various 
dichotomies”282 in international law. 
Although there are various dichotomies, the 
public/private dichotomy does illustrate 
this methodology well. By comparing the 
effects of international law in the public and 
private sphere, it highlights where 
international law is currently lacking 
provisions for women. 
 

from International Law?’ (2014) 27 Leiden Journal of 
International Law 283, 286 
279 Charlesworth (n 9) 32. 
280 Charlesworth (n 9) 17. 
281 Charlesworth (n 3) 381. 
282 Charlesworth (n 3) 382. 
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 An example of this public/private 
dichotomy is concerning the Declaration on 
the Elimination of Violence against 
Women, which made violence against 
women an international concern. Although 
this document attempts to address the issue 
of violence against women, feminist legal 
writings have criticised it for its gendered 
consequences. The document only can 
impact those in the realms of public law, yet 
no protection is offered to women in the 
private sphere. As argued by Charlesworth, 
the fact that violence against women is not 
seen as a human rights issue can be at 
disadvantage to women as it undermines 
the message of the Declaration. 
Acknowledgement that violence happens 
against women in the private sphere, and 
the tackling of this issue not only at the 
international level would be beneficial for 
women as the Declaration is not adequate 
in dealing with these issues in the domestic 
setting. Although violence to women is 
recognised as an international concern, its 
failure to be recognised as a human rights 
issue will prevent the protection of women 
in the private sphere.283 The searching of 
silences is illustrated here as Charlesworth 
focusses on the ways which the Declaration 
does not impact women in the domestic 
setting. By analysing this topic using the 
private/public dichotomy, Charlesworth 
convincingly argues for the recognition of 
violence of women as a human rights issue 
to make satisfying developments in law-
making. Furthermore, this example 
reiterates the fact that international 
institutions are willing to use feminist 
messages, yet are reluctant to use its 
methodologies in developing and applying 
the law.  
 Another methodology often 
mentioned in feminist writings is that of 
‘world-travelling’. The methodology of 
‘world-travelling’ acknowledges that 
differences between women and the 
                                                        
283 Charlesworth (n 3) 383. 
284 Isabelle Gunning, ‘Arrogant Perception, World-
Travelling, and Multicultural Feminism: The Case of 

impossibility of a single unified school of 
thought. This methodology encourages the 
dialogue between participants to share their 
interests and to recognise the voice of all 
individuals. As explained by Isabelle 
Gunning, the world-travelling technique 
requires “multicultural dialogue and a 
shared search for areas of overlap, shared 
concerns and values”284. This acts in 
contradiction to one of the main criticisms 
put forward in regards to legal feminism, 
the homogeneity in the feminist argument. 
Feminist legal writings have been criticised 
for their focus on gender, and their inability 
to encompass a range of factors such as 
nationality, political and economical 
situation, into their arguments. Certain 
feminist scholars have been criticised as 
purporting a western idea of feminism, and 
passing it off as the need of all women. As 
Ratna Kapur argues, there needs to be a 
“focus on sex as the locus of women’s 
oppression and urges a more complex 
understanding of women’s lives through 
considering factors such as race, wealth, 
class and religion”.285 Third World 
feminism argues the problem with having a 
homogeneous agenda that only reflect 
western ideals which do not reflect the 
complexities of gender faced in non-
western countries.286 The methodology of 
world-travelling is an attempt to reflect the 
interest of all women and to move away 
from a western approach. This method 
encourages dialogue and reflection on the 
knowledge produced by feminist scholars, 
in light of the impossibility of a universal 
oppression by women.  
 Feminist theory has been criticised 
within its own discipline for its supposed 
homogeneity. Due to its inherent gendered 
nature, the feminist approach attempts to 
analyse law-making in light of gender and 
the power dynamics created through the 
structure of law. As criticised by Third 
World feminists, certain scholars within 

Female Genital Surgeries’ (1992) 23 Columbia Human 
Rights Law Review 189, 191.  
285 Charlesworth (n 9) 19. 
286 Charlesworth (n 3) 384. 
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legal feminism do not give enough value to 
the different experiences led by women 
elsewhere, and other complexities of 
international law. In attempting to highlight 
the divide between western and non-
western interests, a TWAIL approach to 
international law can be adopted to 
emphasis the structural problems with 
international law in dealing with issues of 
the Third World. Through its focus on 
power dynamics between states, and in 
light of colonial histories, a TWAIL 
approach can give us considerable insights 
in the inefficiencies of the law. However, in 
questions where there is an overlap of 
gender issues and a western/non-western 
state dichotomy a TWAIL approach would 
be inappropriate to identify and analyse the 
gender issues that arise from our 
international institutions. This highlights 
one of the main limitations of approaching 
law through a particular lens, it will limit 
the findings in research due to its focus.  
 
Humanitarian law and feminism 
 
 Recent developments in 
humanitarian law and human rights law 
have arguably adopted some feminist 
critique and have developed international 
law specifically related to women. Sexual 
violence in conflicts is a particular area of 
law which has received considerable 
feminist literature over the past few 
decades. Although some praise the 
developments in recognising the effects and 
importance of sexual violence to women in 
conflicts, various scholars have criticised 
the advancements by the international 
institutions as perpetuating female 
oppression. It is recognised that sexual 
                                                        
287 Gloria Gaggioli, ‘Sexual violence in armed conflicts: 
A violation of international humanitarian law and human 
rights law’ (2014) 96(894) International Review of the 
Red Cross 503, 504. 
288 Charlesworth (n 3) 387. 
289 Karen Engle, ‘Feminism and its (Dis)Contents: 
Criminalising Wartime Rape in Bosnia and Herzegovina’ 
(2005) 99 American Journal of International Law 778. 
290 R Kaput, ‘The Tragedy of Victimisation Rhetoric: 
Resurrecting the “Native” Subject in International/ Post-

violence is still prevalent today, which 
women suffer disproportionately to men.287 
Considerable literature has been produced 
concerning the ‘victimisation’ of women 
through international legal documents 
concerning sexual violence. The 
‘victimisation’ of women is said to 
reinforce the gender inequality apparent in 
law, as sexual violence is seen in 
humanitarian law as “an attack on (the 
warrior’s) donor or on the sanctity of 
motherhood”.288 Despite criticism of this 
language not being a recent development, 
as Karen Engle argued this concerning 
sexual violence in the International 
Criminal Tribunal for Former 
Yugoslavia289, this victimisation rhetoric is 
still apparent. Kapur posits the this 
victimisation rhetoric of international 
women “operates to keep women in their 
place by presenting them as both vulnerable 
and ignorant”.290 

However some feminists such as 
Halley, praise the developments in law-
making in reflecting the interest of women, 
and controversial argues the need to “take a 
break form feminism”291. Halley purports 
that evidence of ‘governance feminism’ as 
international institutions have shifted 
gender dynamics significantly, starting that 
“feminism wields power”292. She argues 
that most notable of these developments are 
in the international criminal law concerning 
sexual violence.293 This protection of 
sexual violence against women is seen as a 
positive development, despite Halley’s own 
recognition of the victimisation rhetoric. 
However, she argues that this rhetoric is 
partially caused by feminist legal literature 
itself. By focussing on the subordination of 
women to men, feminist have committed to 

Colonial Feminist Legal Politics’ (2002) 15 Harvard 
Human Rights Law Journal 1(in Charlesworth (n 9) 19). 
291 Janet Halley, Split Decisions: How and Why to Take a 
Break from Feminism (Princeton University Press, 2005). 
292 Ibid 342. 
293 Janet Halley, Prabha Kotiswaran, HIla Shamir and 
Chantal Thomas, ‘From the International to the Local in 
Feminist Legal Responses to Rape, Prositution/ Sex 
Work, and Sex Trafficking: Four Studies in 
Contemporary Governance Feminism’ (2006) 29 
Harvard Journal of Gender and Law 335, 336. 
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the “Injury Triad”294 as defined by Halley 
as “female injury + female innocence + 
male immunity”.295 Halley believes that 
feminist legal writings has evidently 
contributed to the victimisation of women 
despite its obvious goal of advancements in 
law to reflect the interest of women.  
 This controversial assertion by 
Halley has been created much internal 
debate within feminist legal scholars. 
Halley’s claims that feminist has ‘come to 
power’ seem doubtful when discussing the 
position of women in regards to peace and 
security. In her influential piece ‘Power and 
Danger: Feminist Engagement with 
International Law Through the UN Security 
Council’296, Dianne Otto makes a 
convincing argument of the lack of female 
participation in conflict resolution and 
peace-building. In her analysis of Security 
Council resolutions, she reiterates the 
frustrating representation of women as 
‘vulnerable’ and ‘victims’. Dianne, 
believes in the need for female participation 
in conflict resolution and peace-building to 
tackle the disparity between genders in 
regards to the issue of sexual violence. 
Despite resolutions being passed by the UN 
concerning sexual violence, these 
developments are not as a result of 
‘governance feminism’ but rather 
“persistent and increasingly strategic 
feminist engagement with power”.297 Otto 
argues that there is need for further feminist 

                                                        
294 Ibid 18. 
295 Charlesworth (n 9) 21. 
296 Dianne Otto, ‘Power and Danger: Feminist 
Engagement with International Law through the UN 

engagement with international law and 
believes in the importance of viewing these 
advancements as a hope for a changing 
international system that will reflect 
women’s interest more accurately.  
 The phrase ‘juggling critique with 
hope’ embodies the feminist approach to 
international law due to its duality of 
critiquing the system for the perpetual 
gender disparity is creates, whilst also 
viewing its adoption of feminist messages 
as an advancements towards to feminist 
political cause. This approach to law 
identifies gender disparity, yet does not 
conform to one unified opinion, due to the 
impossibility of a unified experience of 
oppression by women. The methodologies 
adopted in the feminist approach, that of 
searching silences and world-travelling, is 
apparent in feminist legal literature in 
attempting to convincingly argue the need 
for female participation in the international 
legal system. 
 

 
 
 
 
 
 
 
 
 

  

Security Council’ (2010) 32(1) Australian Feminist Law 
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Article Review: “Between Law-breaking and Law-making: Syria, Humanitarian 
Intervention and ‘What the Law Ought To Be’” 

Jamie Skepper 
Advanced Legal Research 

 
Introduction 
 

In this piece, I will review the 
approaches taken in the title of the article. 
This will be done by placing the article in 
its context, considering the approaches 
taken by the author, and considering the 
strengths and weaknesses of taking those 
approaches. Having done that, I will then 
identify a different approach, namely 
critical legal theory, and discuss the 
insights that this alternative approach can 
provide.  
 
Context of the article 
 

The legal issue discussed in the 
article is the legality of the threat of or use 
of force on the grounds of humanitarian 
intervention, specifically in the context of 
the use of chemical weapons in Syria. The 
legality of humanitarian intervention is not 
a new topic of discussion and has been the 
subject of division and debate since 1999 
after NATO action in Kossovo.298 The UN 
charter prohibits “the threat or use of force 
against the territorial integrity or political 
independence of any state, or in any other 
manner inconsistent with the Purposes of 
the United Nations.”299 The only 
exceptions to this rule are self-defence or 
when the approval of the UN security 
council has been given. The prohibition of 
the use of force in Article 2(4) has 
customary international law status as 
established in the Nicaragua case.300 The 
UK and others have argued for the 
emergence of a doctrine of humanitarian 
                                                        
298 United Nations Yearbook 1990, 332 
299 Charter of the United Nations, 2(4) 
300 Military and Paramilitary Activities in and 
against Nicaragua (Nicuaragua v United States of 
America) 190 
301 British Yearbook of International Law 71, 644 

intervention.301 However, Christine Gray 
sums up the doctrine of humanitarian 
intervention well when she says “even if a 
legal doctrine of humanitarian intervention 
could be said to have emerged from the 
NATO action in Kosovo, its scope if far 
from clear.”302 

The article is one piece in a lively 
discussion on the topic between Carsten 
Stahn and Harold Hongju Koh who take 
different views on the topic. As Stahn 
notes, the use of chemical weapons in Syria 
has ‘triggered a lively discussion around the 
justification of military strikes and the law 
of humanitarian intervention’.303  

Koh argues for a new defence to 
article 2(4) of the UN charter whereas 
Stahn argues a case by case methodology 
within the existing framework would be 
better suited. The two academics use 
different methodologies to reach their 
conclusions. 

In terms of methodology, Koh has 
made a number of contributions to the 
‘Newhaven School of International Law’. 
The Newhaven School, tasks itself with a 
different outlook than the traditional 
positivist approach that is policy oriented 
and considers the law from the perspective 
of the decision maker. Deriving from 
natural law traditions, Michael Riesman, an 
eminent Newhaven School scholar, says 
the following of the methodology: 
 

“The body of rules that serves to 
provide the positivists with strict 
commands requiring obedience does 
not disappear, but from the perspective 

302 Christine Gray, ‘The use of force and the 
international legal order in international law’ in 
Malcolm Evans, International Law (OUP 2014) 625 
303 Carsten ‘Between Law-breaking and Law-
making: Syria, Humanitarian Intervention and 
‘What the Law Ought to Be’ 1 
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of the decision maker those rules are 
more complex communications, 
conveying authoritative information 
about community policies of varying 
weights that must be assessed in each 
case and shaped into a decision...From 
the standpoint of the New Haven 
School, jurisprudence is a theory about 
making social choices. The primary 
jurisprudential and intellectual tasks 
are the prescription and application of 
policy in ways that maintain 
community order and, simultaneously, 
achieve the best possible 
approximation of the community’s 
social goals.”304  

 
As stated above, using this approach, 

Koh argues the legitimacy of a doctrine of 
humanitarian intervention as a defence to 
article 2(4). Although, Stahn’s approach 
also operates within the mainstream 
framework of international law, he uses a 
different approach(es) and reaches a 
different conclusion.  
 
The approach(es) taken by Stahn: 
 

Although Stahn appears to be more 
of a positivist than Koh, he does not take a 
strictly positivist approach in his response. 
Jen Iversen argues that to label Stahn’s 
work ‘positivist’ would be too simplistic 
because “[in his work] there is a strong 
emphasis not only on what the rules 
currently are, but also on the creative 
possibilities within the current system”.305 I 
would argue therefore that, whilst Stahn 
concerns himself mainly with the doctrine 
of law and therefore takes a doctrinal 

                                                        
304 Michael W Reisman, ‘The View from the New 
Haven School of International Law’ (1992) Faculty 
Scholarship Series 119-120 
305 Jen Iverson, ‘The New Haven School on Syria-
Observing Professors Koh and Stahn’ 
<http://opiniojuris.org/2013/10/16/jens-iverson-
guest-post-new-haven-school-syria-observing-
professors-koh-stahn/> accessed 22 November 
2017  

approach, he combines this with a socio-
legal approach. This is evidenced by his 
discussion of a ‘restrictive’ versus a 
‘permissive’ theory of the rules of 
international law (which is a matter of 
doctrine) followed by his discussion of the 
potential merits and demerits of the 
legalisation of the use of force on the 
grounds of humanitarian protection insofar 
as international relations is concerned (a 
socio-legal matter.) He uses this to form a 
policy proposal for the ‘best practice’ for 
determining the legality of a potential threat 
of, or use of force on the grounds of 
humanitarian intervention in international 
law.  
 
Strengths of Stahn’s approach 
 

Stahn first of all uses a doctrinal 
analysis to critique the use of the 
Responsibility to Protect Doctrine (R2P) as 
a justification for humanitarian intervention 
used by Bethlehem and Koh. His section 
“Was Syria a Case of ‘Humanitarian 
Intervention’?”306 would appeal to many 
positivists. He establishes what the legal 
principle is and then he asks what an 
application of the facts in question, namely 
humanitarian intervention on the Syrian 
context, would be to the law. This makes 
for a convincing technical critique of the 
approaches taken by Bethlehem and Koh 
with regard to R2P.  

It is in his section entitled “3. Is a 
New ‘Affirmative defence to Article 2(4)’ 
of the UN Charter Necessary or 
Desirable?”307 that Stahn begins to inject 
more of a socio-legal approach. Through 
his critical discussion of the ‘role of 

306Carsten Stahn, ‘Between Law-breaking and 
Law-making: Syria, Humanitarian Intervention and 
‘What the Law Ought to Be’ (2013) Journal of 
Conflict and Security Law, 29 
307 Carsten Stahn, ‘Between Law-breaking and 
Law-making: Syria, Humanitarian Intervention and 
‘What the Law Ought to Be’ (2013) Journal of 
Conflict and Security Law, 32 
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observational standpoints’, Stahn 
contextualises the conceptual approaches 
as to the nature of the law. This highlights 
that there is more than one valid account of 
the legality of humanitarian intervention. It 
is through an attempted reconciliation of 
these so called ‘standpoints’ that Stahn 
suggests that a ‘case-by-case” approach is 
the most appropriate. In retort to 
approaches that criticise their methodology, 
Newhaven scholars often seek to defend 
their platform on the basis that is provides 
a policy oriented, practical contribution to 
the debate (many other international legal 
theories are accused of being too nihilistic). 
Stahn’s approach makes for a valid critique 
of the Newhaven approach but also 
provides a policy proposal. A significant 
achievement. It is this approach that 
highlights the false dichotomy between a 
blind eye (and a deaf ear) and the use of 
military force and strengthens the argument 
for a case by case methodology.  

Though Stahn’s article might does 
not obviously fall into the Third World 
Approaches to International Law (TWAIL) 
school, through his socio-legal approach he 
does discuss some of the concerns common 
to TWAIL literature, which adds an extra 
layer of validity to his work. He rightly 
questions the “agency dilemma”308 in 
humanitarian intervention and the concern 
of members of the global south that 
justifications for humanitarian intervention 
are in fact “the claim of a few to reshape the 
law in a way that is seen as a tool for 
domination by others.”309 Granted the 
discussion of this topics is limited, but it 
does contribute to his conclusion.   

Stahn also provides an exhaustive 
analysis of the current “theories of 
assessment”,310 as he puts it “In any legal 
system, there are cases in which illegal 
conduct may produce good results. 
International law is not short of answers. 
On the contrary , it provides a sophisticated 
and complex matrix of models of 
                                                        
308 Ibid, 37 
309 Ibid, 35 

assessment regarding (il)legality.”311 This 
is what Jen Iverson was referring to when 
she talked Stahn’s discussion of “creative 
possibilities within the current system” and 
it is here that Stahn’s combination of a 
critical doctrinal approach and a socio-legal 
approach that Stahn get’s to his conclusion 
that a case by case method is the best way 
forward.  

In short, the strength of Stahn’s 
approach lies in the fact that it combines a 
doctrinal and a socio-legal approach which 
allows for a robust analysis of the relevant 
legal principles combined with creative and 
interdisciplinary consideration that, in the 
case of this article, lead to a policy 
proposal. 
 
Limits of Stahn’s approach 
 

I deliberately use the words ‘limits’ 
here because to describe Stahn’s article as 
having weaknesses might be unfair. As I 
hope the previous section has shown, there 
are several merits to the article and I would 
argue that Stahn’s account of humanitarian 
intervention is more convincing than 
Koh’s. The main limitation on Stahn’s 
approach is the fact that his personal 
conception of international law is grounded 
in the tenets of ‘Mainstream International 
Law’. As a result, embedded in his analysis 
are presumptions and about what the law is, 
what it’s role is and what it can achieve 
inter alia. These axioms influence not just 
the questions asked, but how they are are 
asked and this inevitably influences the 
answers. Thus, despite a very critical 
outlook, there are other insights to be had.  

For example, even when Stahn 
discusses the ‘Global South’ it is as 
secondary issue and not a primary factor. 
This is significant. What Stahn misses out 
on here is an understanding of how 
international law, in this case humanitarian 
intervention, serves to legitimise the 
subjugation and oppression of third world 

310 Ibid, 29 
311 Ibid, 39 
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populations. The extent of Stahn’s analysis 
is to point out that “members of the global 
south perceive calls for greater legalisation 
of humanitarian intervention as the claim of 
a few to reshape the law in a way that is 
seen as a tool for domination by others.”312 
Granted this is better than nothing, but a full 
post-colonial analysis for example might 
point out that the legal structures of 
international law are racist and imperial by 
design and origin. In that sense, Western 
arguments that humanitarian protection 
trumps sovereignty have a much more 
menacing context. In terms of the unequal 
power relationships Stahn touches on the 
issue of permanent member vetoes in the 
security council but only to the extent to 
flag it as an issue and to suggest working 
towards a more responsible use of the 
veto.313 The permanent veto member is an 
entirely un-democratic and oppressive 
structure. 

As for his discussion of the 
observation standpoints, they are arguably 
very mainstream. By his account, 
international law is either a normative 
system with the separation of law and 
morality or it is political problem solving 
system for securing world order. Even in 
the narrow field of humanitarian 
intervention, this is not an exhaustive list. 
Deconstructing a little further, it is clear 
that the authors ‘approach’ conceptually 
falls within the mainstream international 
law  discourse. In this sense, although 
entirely valid, through its adherence to 
mainstream academic axioms of 
international law, it misses out on an 
alternative insight.  
 
 
 

                                                        
312 Carsten Stahn, ‘Between Law-breaking and 
Law-making: Syria, Humanitarian Intervention and 
‘What the Law Ought to Be’ (2013) Journal of 
Conflict and Security Law, 35 
313 Ibid, 37 

 
Taking a different approach - ‘Critical 
legal studies’: 
 

Critical legal studies traces its origins to 
the Marxist theories of law.314 It sees law as 
a system in which the interests of the 
dominant class are safeguarded. B. S. 
Chimni, who adopts a critical marxist 
approach sums up his critique as it applies 
to humanitarian intervention by saying: 
 

“There is much greater unity amongst 
[these] imperial states when it comes to 
the doctrine of humanitarian 
intervention, the understanding, of 
course, being that it will be selectively 
enforced. It reflects the successful 
ideological deployment of the 
contemporary discourse on human 
rights opportunistically to present 
global capitalist crisis as local crisis 
and to legitimise killing with kindness. 
The doctrine of humanitarian 
intervention therefore has the support of 
MILS and also of much of the public 
opinion in the imperialist world. It will 
now combine with the ongoing ‘war 
against terror’ to produce a lethal 
legitimacy for violence against 
subaltern states and peoples.”315  

 
As I mentioned earlier, these different 

approaches offer us alternative insights.  
Whilst a critical legal approach does not 
offer us a new policy approach or a new 
doctrinal argument for or against 
humanitarian intervention it. It does help 
scrutinise and hold accountable, the various 
justifications for the use of force.  

What the critical legal approach allows 
us to see as that it is possible the western 

314 Costas Douzinas, Adam Gearey, Critical 
Juriprudence: the Political Philosophy of Justice 
(Hart Publishing 2005) 230 
315 BS Chimni, ‘An Outline of a Marxist Course on 
Public International Law’ (2004) University of 
Leiden Journal of International Law, 75 
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powers such as the US could use 
humanitarian intervention language to 
justify pursuing otherwise unacceptable 
geopolitical goals and to circumvent the 
legal norms preventing the use of force. It 
show us how neo-colonialism operates in 
the realm of international law and what the 
dangers are in accepting justification on a 
purely positivist or moral legal basis.  

In conclusion, the article clearly has 
several strengths and proves to be very 

convincing. When contrasted with a critical 
legal theory approach, a very well-rounded 
analysis can be achieved. 
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An Obstacle or Screen? Addressing the ‘But For’ Test in Mesothelioma Cases 
Lucas Henri Strezos 

Tort Law 
 
There is a unique trend in the law of 

negligence where metaphors are developed 
and utilized in order to establish causation. 
The desire to use these metaphors is an 
attempt to bring simplicity into a rather 
complex field of law. When establishing 
whether the defendant’s wrong caused the 
claimant’s harm, or the factual causation, 
the ‘but for’ test is the first approach the 
courts take. However, as this approach 
works very well in some cases, its operation 
is not fit for many other situations. This 
leads many judges and scholars to question 
its place. John G Fleming, quoted in 
Vivienne Harpwood’s Modern Tort Law, 
suggested that the metaphors that establish 
causation are ‘…only a screen behind 
which the judges have all too often in the 
past retreated to avoid the irksome task of 
articulating their real motivation.’316 At 
first glance, the simplistic approach of the 
‘but for’ test proposes that establishing 
factual causation can be boiled down to a 
single question. However, strictly adhering 
to this method would only create problems 
within the law. This paper addresses the 
how courts utilize the ‘but for’ test focusing 
on mesothelioma cases. It argues that this 
approach should not be regarded as a 
screen, as Fleming believed, rather, it is an 
obstacle in which judges must address and 
navigate around.  

 
Despite being called a test, the ‘but 

for’ test is a metaphoric approach, when 
applied to specific circumstances, intended 
to determine liability. The test asks: ‘would 
the harm to the claimant have occurred “but 
                                                        
316 Vivienne Harpwood, Modern Tort Law (7th edn, 
Routledge, 2009) at 165, citing Fleming, 1977 
317 Geron Ibrahimi ‘The Relationship between 
Causation and Remoteness of Damage’ (2017) 
GJPLR 71 
318 Kristy Horsey and Erika Rackley, Tort Law (3rd 
edn, Oxford, 2017) 248 

for” the defendant’s negligence?’317 This 
question attempts to locate the cause in fact 
as it asks if the defendant’s actions or 
inactions are a precondition for the harm to 
occur.318  If the answer is ‘yes’, the 
defendant is not liable as the breach of duty 
came from someplace else while, if the 
answer is ‘no’, the defendant is liable as 
they caused the harm. This question is both 
essential yet problematic to causation. The 
test’s role is crucial as it is a ‘device for 
limiting a negligence action to what is 
relevant in view of the consequence for 
which the plaintiff is seeking redress.’319 In 
other words, it links the defendant’s 
conduct to the plaintiff’s loss, ‘therefore an 
essential element in a tort cause of action 
for damages.’320 However, the test is 
‘unable to adequately deal with difficult 
cases,’321 and renders itself unworkable 
when it is dealing with multiple causes.322 
The question then becomes, if passing the 
‘but for’ test is essential for establishing 
cause in fact, how can the claimant 
establish causation without satisfying the 
test? Answering this question will suggest 
that the ‘but for’ test is not merely a screen 
for judges to retreat back to rather, it 
becomes an obstacle which they may 
approach with caution and manufacture just 
causation around this ‘unworkable’ test.   

 
In brief, it would be important to 

provide practical situations of the basic 
operation of ‘but for’ test. Typically, there 
is an initial cause of harm followed by an 
intervening act or event. In the case of 
Barnett v Chelsea and Kensington Hospital 

319 Ernest J. Weinrib ‘A Step Forward in Factual 
Causation’ (1975) MLR 518 
320 Hillel David, W. Paul McCague, Peter F. 
Yaniszewksi ‘Proving Causation where the But For 
Test is Unworkable’ (2005) AQ 218 
321 David A. Fischer ‘Insufficient Causes’ (2006) 
Ky.L.J 277 
322 (n 5) 219 
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Management Committee,323 where the 
claimant died of arsenic poisoning hours 
after being sent home by a doctor after 
visiting the hospital. The doctor admitted 
negligence however, even if the doctor had 
acted properly, he could not have saved 
him. The court held that the hospital’s 
negligence could not be liable for the 
claimant’s death as it was not an essential 
condition. Similarly, in Robinson v Post 
Office,324 the claimant, after a workplace 
accident due to the negligence of his 
employer, received an anti-tetanus shot. 
The doctor administrating the shot did not 
test the claimant for an allergy to the 
vaccine and he later developed brain 
damage because of it. The court held that 
the defendant was liable, as the doctor, 
following protocol, could not have 
anticipated the reaction. Both Barnett and 
Robinson are basic examples of how the 
‘but for’ test operates when dealing with 
one casual force. In these cases, the 
successful parties were able, based on the 
balance of probabilities, to show that there 
was a 50 per cent chance that the defendant 
caused (Robinson) or did not cause the 
harm (Barnett). The rigidity of the 50 per 
cent threshold is where the issue with the 
‘but for’ test lies. In situations where there 
is more than one causal force, it becomes 
increasingly difficult to operate.  
 

In the case of Bonnington Castings 
Ltd v Wardlaw,325 a factory employee sued 
his employer as he contracted a lung 
condition from inhaling the dust at his 
workplace. Based on the job, dust 
inhalation was inevitable however; the 
employer was negligent in not ventilating 
the factory properly, therefore some of the 
dust was deemed ‘guilty’. As medical 
evidence suggested that the condition was 
caused by a gradual accumulation in the 
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325[1956] AC 613 
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lungs, the balance of probability could not 
determine that the ‘guilty’ dust was the 
cause. Instead, it was ruled that as long as 
the dust ‘materially contributed to the 
disease,’326 causation could be established. 
The significance of this case was that the 
ruling suggested there were ways around 
traditionally establishing causation. 
Similarly, in the case of McGhee v National 
Coal Board,327 the claimant contracted 
dermatitis due to dusty environment and 
lack of showers. Like Bonnington, the issue 
within this case was whether the contact of 
dust during work hours or the continual 
contact of dust after work hours contributed 
to the condition. This condition, unlike the 
lung condition in Bonnington, was not 
cumulative so it could not materially 
contribute to the harm. Rather, “The 
medical evidence is to the effect that the 
man had to cycle home caked with grime 
and sweat added materially to the risk that 
this disease might develop.”328 Instead of 
materially contributing, the court held that 
the material increase of risk was enough to 
establish causation.  

 
Bonnington and McGhee are logical 

and just examples of operating around the 
rigid ‘but for’ test using an altered approach 
to the balance of probabilities. As there was 
no practical difference between material 
increase and material contribution,329 both 
cases were able to show, based on the 
balance of probabilities, the cause of harm. 
However, in Wilsher v Essex Area Health 
Authority,330 the court had a different 
interpretation of McGhee. Lord Bridge 
recognized this case suggesting that it 
reversed the burden of proof to the 
defendant. This lead Lord Bridge to suggest 
that McGhee ‘laid down no new principle 
of law’ and that the ‘onus of proving 
causation lies on the pursuer or plaintiff.’331 

328 ibid 4 
329 (n 4) 523 
330[1988] 1 AC 1074 
331 (n 15) 1090 
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Instead, based on the facts, it was held that 
the defendant was not negligent as there 
were four other possible causes that may 
have led to the harm of the claimant. 
Looking at developments between 
Bonnington and McGhee, and then 
concluding with Wilsher, it may seem 
appropriate to suggest that the courts use 
the ‘but for’ test as a screen retreat back. 
However, in certain circumstances, like 
cases regarding mesothelioma, the courts 
tackled the test’s problematic nature and 
devised exceptions, as strictly adhering to 
the test would have led to unjust results.  

 
In the case of Fairchild v Glenhaven 

Funeral Services,332 several claims were 
filed of the contraction of mesothelioma 
through exposure to asbestos from several 
negligent employers. The medical evidence 
regarding mesothelioma suggested that a 
single fibre of asbestos can cause the 
condition and that a constant exposure does 
not worsen the condition. The issue became 
whether the claimant could prove, on the 
balance of probability, when the causative 
exposure occurred. The claimant could not 
due to several different employers and 
years of work experience. On the appeal, 
the Lords held that ‘In some circumstances 
a lesser degree of causal connection may 
suffice,’333 and cited McGee suggesting 
that ‘the law should treat a material increase 
in risk as sufficient to satisfy the causal 
requirements for liability.’334 Despite the 
ruling in Wilsher of their not being enough 
factual evidence in which there was 
multiple causes, Fairchild did not overrule 
this judgment. Rather, the court held that 
‘defendant’s would be jointly and severally 
liable for the whole of the damage done to 
the claimants.’335 Additionally, in Barker v 
Corus UK Ltd,336 the House of Lords 
addressed similar issues although they were 
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333 ibid. [38] 
334 ibid. [65] 
335 ibid. [125] 
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faced with the issue of the claimant being 
self-employed for a period of time as well 
as the portions of compensation received. 
The court ruled that the compensation of 
the asbestos victims would be proportioned 
based on the period of employment of each 
employer. However, full damages were not 
claimed as one of the employers owing 
damages fell bankrupt.  

 
The significance of Fairchild can be 

seen best within the consequences of 
Barker. Fairchild’s impact was that it 
determined claimants should be able to be 
able to collect full damages for the harm 
suffered. In contrast, a portion of Barker’s 
judgment contradicted Fairchild as it was 
held that claimants who have been harmed 
could only collect a proportionate amount 
of damages divided up among employers 
even if that amount in did not adequately 
reflect the harm. As a result of backlash 
from Barker, Parliament amended the 
Compensation Act 2006 to ensure the 
whole sum would be compensated 
adequately which reflected the findings in 
Fairchild: ‘jointly and severally with any 
other responsible person.’337 Looking at 
this development as a whole, the decision in 
Fairchild is ‘based on the fact that the 
claimant would receive nothing if the 
“material increase of risk” exception to the 
“but for” rules was not used.’338 Now, 
referring back to Fleming, if the judges 
truly did hide behind the screens of the 
metaphors, the progression of establishing 
causation with cases regarding 
mesothelioma would not be where they are 
today. Fairchild ‘highlights the judicial 
creativity required in hard cases of 
causation,’339 and with this approach, 
establishing causation using the ‘but for’ 
test can more appropriately be considered 

337 Compensation Act 2006, s 3 
338 (n 3) 262 
339 Jonathan Morgan, ‘Lost Causes in the House of 
Lords: Fairchild v Glenhaven Funeral Services’ 
(2003) MLR 284 
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an obstacle to address and navigated 
around. 
 
 More recently, Fairchild continues 
to provide impact in establishing causation. 
In the case of Sienkiewicz v Greif,340 the 
question of whether Fairchild will apply to 
cases where there is only a single known 
exposure to asbestos in addition to 
environmental exposure. The Supreme 
Court upheld the previous decisions 
suggesting that the Fairchild principle 
applies in multiple exposure and single 
exposure cases. In the case of Zurich 
Insurance plc UK Branch v International 
Energy Group,341 referencing Employers’ 
Liability Insurance ‘Trigger’ Litigation: 
BAI (Run Off) Ltd v Durham and Others,342 
Lord Mance reinforces how courts should 
legally approach cases of mesothelioma 
stating ‘mesothelioma is caused – in the 
sense that it results from exposure which 
existed – in each and every period of any 
overall period of exposure… This is 
because, as a matter of law, exposure 
connotes causation.’343 More interestingly, 
in Heneghan v Manchester Dry Docks ltd 
& Ors344 the Fairchild principle is 
successfully applied to a case dealing with 
lung cancer caused by asbestos. Furthering 
this, the ruling in Heneghan confirms the 
suggestion in Zurich, as ‘the Fairchild 
exception is “applicable to any disease 
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which has the unusual features of 
mesothelioma.”’345 Ultimately, while not 
being limited to mesothelioma, the 
Fairchild principle is extending its reach 
and impacting the law regarding other 
medical conditions.  
 
 In conclusion, the developments in 
the law of causation regarding the legal 
understanding of mesothelioma suggest 
that Fleming’s comments are not entirely 
correct. From one perspective, perhaps 
Fleming was acknowledging the fact that 
‘to abandon the ‘but for’ test is to abandon 
the element of causation,’346 which lead 
him to believe that judges must retreat back 
to this metaphoric test. However, as we can 
see with the development of the law 
revolving around mesothelioma cases, it is 
necessary to bypass this test in order to 
establish just causation in some situations. 
Perhaps this progression is small in relation 
to the entire law of causation although, it 
provides a big impact in the future direction 
in the field. As establishing cause in fact is 
synonymous with he ‘but for’ test, it is 
important to acknowledge that the test is 
significantly flawed. That being said, when 
the test becomes problematic, judges do not 
retreat, rather, they navigate around its 
shortcomings to establish just causation.   
 
  

344 [2016] EWCA Civ 86 
345 ibid. [49] 
346 (n 5) 220 
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Critically discuss the offence of unlawful and dangerous act manslaughter 
(constructive) as it applies to D in these circumstances. 

Julia Malecka 
Criminal Law 

 
Introduction 
 

The homicide offence of unlawful 
act manslaughter (UAM), otherwise called 
constructive manslaughter, has been 
regarded as unsatisfactory, illogical and 
arguably unfair by many legal 
commentators and academics. The 
dissatisfaction and controversy surrounding 
this area of law has been regarding one 
punch killers in particular – where the 
defendant (D) merely punches the victim 
(V), causing V to fall ‘awkwardly’ and die.  
The views have been expressed that UAM 
is a very broad offence – it covers anything 
from killings just short of being murder, to 
the ‘accidental’ one punch killer: 

 
[UAM] encompasses a sizeable 
range of differing forms of 
culpability and is frequently 
unpredictable in outcome – the 
defendant receiving anything from 
an absolute discharge to life 
imprisonment.347 
 

Lord Parker CJ in Creamer defined UAM 
as the following:  
 

A man is guilty of involuntary 
manslaughter when he intends an 
unlawful act and one likely to do 
harm to the person and death 
results which was neither foreseen 
nor intended. It is the accident of 
death resulting which makes him 

                                                        
347 Jacqui de Silva, ‘Does the Accident of Death 
Make Him Guilty?’ (2014) Vol.178 Criminal Law & 
Justice Weekly 
<https://www.criminallawandjustice.co.uk/feature
s/Does-Accident-Death-Make-Him-Guilty> 
accessed 3 December 2010. 
348 R v Creamer [1966] 1 QB 72, 82. 
349 R v Lowe [1973] QB 702. 
350 R v Franklin (1883) 15 Cox CC 163. 

guilty of manslaughter as opposed 
to some lesser offence such as 
assault…348  
 

However, is it right that accidents which D 
did not foresee nor intend should be 
punished? Should D be liable for the result, 
as opposed to his actions which were, to an 
extent, out of his control? This essay aims 
to address this question by evaluating the 
law on UAM as it applies in the case of a 
one punch killer, explaining why it has 
faced serious criticism, and present some 
proposals for reform.  
 
Unlawful Act 
 

The first element which is required 
for UAM is, perhaps obviously, an 
unlawful act, as opposed to an omission.349 
D must have committed an unlawful act – 
the ‘base offence’ – upon which liability is 
constructed; hence the name ‘constructive’ 
manslaughter. This base offence can be any 
criminal offence.350 Therefore, in order to 
satisfy this element, only the actus reus of 
the base offence needs to be satisfied. This 
is a very low level of actus reus – D might 
have only had the actus reus for a battery 
which is ‘unlawful application of force’,351 
but if V falls and dies D will be responsible 
for death and will face a much more serious 
charge. A punch would not normally have 
produced any serious or life-threatening 
injury – it ‘creates a danger of causing only 
minimal harm… nothing more than a bruise 
or a broken small bone at most’.352 If death 

351 R v Ireland [1997] 3 WLR 534 [161] (Lord Steyn). 
352 Barry Mitchell, ‘Minding the Gap in 

Unlawful and Dangerous Act 
Manslaughter: A Moral Defence of One-

punch Killers’ (2008) JCL 72 (537) 539. 
<http://www.lexisnexis.com/uk/legal/doc

view/getDocForCuiReq?lni=7TD2-06S0-
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had not occurred, D would be facing 
liability for battery, assault occasioning 
actual bodily harm under s.47, or at the very 
most grievous bodily harm under s.20 of the 
Offences Against the Person Act 1861 – 
much less serious charges than a homicide 
offence. Furthermore, the Irish Law 
Review Commission (ILRC) argues that ‘in 
many ‘single punch’ type cases there would 
be no prosecution for assault had a fatality 
not occurred; prosecution for manslaughter 
following a minor assault hinges on an 
‘accident’…’.353 Therefore, there is a very 
fine line – D can punch a person and not 
even get prosecuted, or can be liable for an 
accidental death if V falls and dies. 
However, Ashworth argued that ‘[the 
criminal law] should censure people for 
wrongs, not misfortunes, and should 
censure them fairly and proportionately’.354 
According to this theory, D should only be 
liable for the unlawful act, not the 
accidental consequence. However, as we 
shall see, many academics argue that 
causing death in such circumstances is not 
simply bad luck or an accident.  
 
Dangerousness and foreseeability 
 

The second element, and hence the 
second issue, relates to the requirement of 
dangerousness of the unlawful act. The test 
for dangerousness was established in 
Church and states that:  
 

                                                        
Y9DP-

J18C&csi=280328&oc=00240&perma=tru
e&elb=t> accessed 3 December 2017. 

353 Irish Law Reform Commission, Homicide: 
Murder and Involuntary Manslaughter (LRC 87-
2008) para.5.39. 
354 Andrew Ashworth, ‘Taking the Consequences’ 
in Stephen Shute, John Gardner and Jeremy Holder 
(eds), Action and Value in Criminal Law (Clarendon 
Press 1996) 120. 
355 R v Church [1966] 1 Q.B. 59 [70] (Edmund 
Davies J). 
356 Barry Mitchell, ‘More thoughts about unlawful 
and dangerous act manslaughter and the one-

The unlawful act must be such that 
all sober and reasonable people 
would inevitably recognise that it 
must subject the other person to, at 
least, the risk of some harm 
resulting therefrom, albeit not 
serious harm.355  
 

This test is problematic due to the 
‘extraordinarily low level of moral 
culpability which suffices’356 for UAM, as 
it only requires foreseeability of minor 
harm, not serious harm.357 This will lead to 
many convictions when D did not even 
foresee the outcome, let alone intend it. 
UAM is: 
  

[t]he only example in our criminal 
law where the accused may be 
found guilty of a serious criminal 
offence without the necessity of the 
prosecution proving that the 
accused was aware that his conduct 
might bring about the external 
element of a crime.358 
 

Mitchell argues that ‘the gap between what 
was foreseen/foreseeable and death’359 is 
too great as it ‘places too much weight on 
the element of luck’.360 Furthermore, he 
compares the low standard of foreseeability 
required for UAM to the standard required 
for gross negligence manslaughter - namely 
foreseeability of a serious and obvious risk 
of death361 - and hence the gap is much 

punch killer’ (2009) Crim LR 502, 503 
<https://login.westlaw.co.uk/maf/wluk/app/docu
ment?&srguid=i0ad832f20000016026fdd1368d7e
01f0&docguid=IAA519170549B11DEB181D46D628
80FB7&hitguid=IAA519170549B11DEB181D46D62
880FB7&rank=1&spos=1&epos=1&td=63&crumb-
action=append&context=4&resolvein=true> 
accessed 3 December 2017. 
357 Ibid.  
358 Silva (n 1). 
359 Mitchell, ‘Minding the Gap in Unlawful and 
Dangerous Act Manslaughter: A Moral Defence of 
One-punch Killers’ (n 6) 357. 
360 Ibid. 
361 R v Adomako [1995] 1 AC 171 [176]. 
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smaller.362 However, why is the threshold 
for liability much lower for ordinary 
people, and yet extremely high for e.g. 
professionals such as Adomako, where D’s 
activity is likely to be ‘inherently much 
more dangerous than that of the one-punch 
killer’?363 Ordinary people would believe 
that it is very unlikely that punching 
someone once in the face would result in 
death, or even serious harm, so why should 
D be liable for something so unlikely to 
happen, and something that probably would 
not even cross D’s mind when throwing the 
punch? Many academics disagree with the 
idea that a death in the case of a one punch 
killer is an accident – they argue that death 
was not merely accidental or unfortunate; D 
has made his own luck by punching V.364 
Gardner argued that a defendant has an 
opportunity to avoid liability for 
manslaughter by avoiding the commission 
of a crime, the dangerous circumstances of 
which cause death.365 Furthermore, 
although Hegel admitted that misfortune 
plays a part in our actions which we do not 
have full control over, he stated that ‘[i]n 
acting I must expose myself to misfortune; 
that also has a right to me, and is the 
manifestation of my own will’.366 
Therefore, as Leigh sums this up, our 
actions do not always lead to the 
consequences we foresee or intend and we 
know or ought to know this.367 We can see 
that there are competing views and 
extensive debate as to the element of 
dangerousness – while some regard the 
current test of foreseeability unsatisfactory, 
others, while not necessarily agreeing on 
the element of luck, believe that it is 
sensible as we should foresee the 
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consequences of our actions, especially if 
these actions are criminal. Although it can 
be universally agreed that some harm is 
foreseeable when punching someone, and 
that this is dangerous, it is arguably too 
harsh that this is sufficient to satisfy UAM.    
 
Mens Rea 
 

Following on from foreseeability, 
the element of mens rea, and hence 
culpability, should also be briefly 
discussed. Not only it is not required that D 
foresees the death, D also need not intend 
it; only the mens rea of unlawful act is 
required.368 Once again, this is an 
incredibly low level of mens rea – the one 
punch killer must only intend or be reckless 
as to applying force to the person of 
another,369 and this will be sufficient to find 
liability for the resulting death. An 
implication of this is that the current law 
arguably does not respect the defendant’s 
autonomy – he or she did not intend to kill 
and most likely did not foresee that a simple 
punch poses such a risk - it was a matter of 
‘bad luck’, and yet liability is imposed; 

 
…on Kantian principles, a person 
should only be criminally liable for 
harm that he is responsible and 
culpable for bringing about. It is 
only matters which a person has 
control over that he can be 
responsible for and it is only what 
he chooses to do or cause to happen 
that he controls. This approach 
restricts influences of chance and 
luck over which we have no control 

DocForCuiReq?lni=5NM8-BT71-DYJF-
P0R8&csi=280328&oc=00240&perma=true&elb=t
> accessed 3 December 2017.  
366 Georg WF Hegel, Hegel’s Philosophy of Right 
(George Bell & Sons 1896) 115-116. 
367 Leigh (n 19) 117.  
368 DPP v Newbury and Jones [1976] AC 500; R v 
Lamb [1967] 2 QB 981. 
369 R v Venna [1976] QB 421 [423] (James LJ). 
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and which should be irrelevant to 
culpability and criminal liability.370 
 

However, Clarkson argues that there is 
‘…an implicit acceptance the defendant, by 
choosing to attack… had changed his 
normative stance to become a violent actor 
who should bear responsibility for the 
consequences of his violence’.371 Horder 
supports this argument – where D intends 
to cause harm of one sort, D changes his or 
her normative position and should be held 
responsible for the wrong done, and not 
merely for the wrong intended.372 But 
Horder also argues that D should not be 
liable for a harm that is disproportionate to 
that which he intended or foresaw, or 
otherwise luck is given undue 
prominence.373 This shows the competing 
views of academics and how difficult it is 
for the law to potentially meet the different 
demands – how can balance be struck in 
order to compromise these views on 
opposite sides of the spectrum? A possible 
compromise and justification for the law as 
it stands is the discretion that judges are 
given in imposing a sentence for UAM to 
reflect the lack of D’s culpability through a 
more lenient sentence. In Coleman D’s 
sentence was reduced on appeal from 2 
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Crim LR 759, 769 <https://login-westlaw-co- 
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years to 12 months.374 The judge will 
consider the mitigating factors to impose an 
adequate sentence so that D will not be 
punished too severely: remorse, lack of 
premeditation and the fact that there was 
one single blow with moderate force.375 
However, this still does not render the 
current law appropriate due to the unfair 
labelling of D as a manslayer.  
 
Reform 
 

The Law Commission was so 
dissatisfied with the harshness of UAM that 
it believed that it should be repealed 
without replacement,376 but then proposed 
that other amendments be made to reduce 
the constructive nature of it.377 Many 
academics have tried to propose changes 
which would make UAM more appropriate 
in relation to one punch killers. This 
included raising the standard of 
foreseeability to serious (preferably life-
threatening) harm, as opposed to some 
harm,378or that the law should look at levels 
of risk calculated by ‘common experience 
or (if available) statistics’ to determine 
likelihood of death caused by a single 
punch379 
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However, arguably the most 
appropriate reform proposal was put 
forward by the ILRC; a new offence of 
assault causing death (ACD). ACD would 
require the death being ‘wholly 
unforeseeable’ and the mens rea relating to 
the assault.380 This offence would apply in 
cases such that of the one punch killer 
where the levels of moral blame are lower 
than in other homicides. It would address 
the issue that UAM is too broad, as 
mentioned at the beginning of this essay. As 
Mitchell argued: 

 
The overt separation of the elements 
of assault and death in ACD (a) 
more accurately reflects the reality, 
that [D] has committed an assault 
which may not necessarily be that 
serious per se but in fact (and law) 
caused the death of another…381 
 

This addresses the issues of perhaps unfair 
labelling of D as a manslayer, when this in 
fact does not reflect D’s situation 
accurately. The label ‘manslaughter’ in 
UAM ‘makes it much more difficult – 
perhaps impossible - adequately to reflect 

                                                        
/uresolver.do?operation=resolveService&package
_service_id=9411293690002461&institutionId=24
61&customerId=2460> accessed 4 December 
2017. 
380 Irish Law Reform Commission, Homicide: 
Murder and Involuntary Manslaughter (LRC 87-
2008) para.5.42. 

evenly loosely what actually happened and 
the limited extent of the defendant’s moral 
blame’.382  
 
Conclusion 
 

The law in relation to UAM is 
unduly harsh in the context of one punch 
killers, especially when compared to the 
law on gross negligence manslaughter. 
After discussion of the law and the different 
views of academics, it is concluded that 
UAM ignores the lack of foreseeability of 
death, lack of culpability on part of D, and 
undermines D’s autonomy. After 
considering both sides of the luck 
argument, the view is taken that it does in 
fact play a big part in such events, and luck 
should not lead to liability. Although many 
believe that law needs to take account of the 
consequences of our actions, whether they 
were foreseeable or not,383 the ILRC has 
demonstrated with its proposals that this 
can be achieved in a way which is more 
just. It would therefore be beneficial for the 
law to be reformed, following those 
proposals.  
  

381 Mitchell, ‘‘More thoughts about unlawful and 
dangerous act manslaughter and the one-punch 
killer’ (2009) Crim LR 502 (n 10) 509. 
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383 John Gardner, Offences and Defences: Selected 
Essays in the Philosophy in Criminal Law (OUP 
2008) 282. 
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Judges slow departure from the established causation test 
Hassan Khan 

Tort Law 
 

Judges have the extraneous task of 
establishing causation in complex 
sequences of events that sometimes do not 
lend themselves to an easy test. As such, 
courts have established various metaphors 
to guide judges in dealing with causation. 
This paper will focus on the area of 
negligence law, specifically the 
requirement of legal and factual causation. 
This essay will then highlight the various 
metaphors developed by the courts to aid 
them in establishing causation. Finally, this 
paper will conclude by examining whether 
these metaphors have become a 
smokescreen behind which judges retreat to 
avoid articulating their real motivations for 
deciding a case. 

Harm is central to any tort claim, 
but it is brought to centre stage in causation. 
The defendant must show on a balance of 
50%+ probability that the defendant’s 
breach caused them harm. This is referred 
to as the but-for test. This test has many 
flaws and can cause unjust outcomes, 
particularly when there are many potential 
causes or sufficient causes. As a result, the 
courts have strayed from this rigid test in a 
variety of cases. The two stages to 
establishing causation are in fact and in 
law.384 Causation in fact is shown on the 
balance of probabilities that the 
defendant(s) breach caused their harm. 
Causation in law is whether the harm was 
foreseeable to the defendant(s) and the type 
of harm which was foreseeable.385 
Causation in law also considers whether an 
intervening act, by a third party or the 
claimant, breaks the chain of causation. 
 The claim that judges retreat behind 
established metaphors of causation to avoid 
the irksome task of articulating their true 
                                                        
384 Kirsty Horsey & Erika Rackley, Tort Law (4th Edition, 
Oxford, 2015), pp. 244 
385 Steel S, ‘Justifying Exceptions to Proof of Causation in 
Tort Law’ (2015) Mod. L. Rev., 78: pp. 729 
386 [1952] 2 All ER 402 (CA)  

motivations is accurate to a certain extent. 
In Cork V Kirby MacLean Ltd, Lord 
Denning States 
 

“If the damage would not have 
happened ‘but-for’ a particular fault 
then that fault is the cause of damage, 
if it would have happened just the 
same, fault or no fault, the fault is not 
the cause of damage.”386 

 
This test has been widely used by the courts 
to determine if the breach of duty by the 
defendant was the cause of damage that 
resulted to the claimant. The courts have 
used this test as a benchmark to establish 
factual causation. In Barnett V Chelsea & 
Kensington Hospital Management 
Committee387, they reaffirmed this 
principle as a key starting point to any 
plaintiff who is trying to establish 
causation.  

However, in other cases, such an 
analysis is not so straightforward. Real 
world problems are much more complex, 
and simplifying them to fit the mould of the 
but-for test is simply inadequate. For 
example, if there are multiple potential 
causes for a single incident, and each is 
equally likely to bring about the result, who 
then, bears the burden of guilt? In Wilsher 
V Essex AHA388, such a case presented 
itself before a court where five potential 
causes, each equally likely to have caused 
the outcome, could have been responsible 
for the claimant’s harm. In this case, on the 
balance of probabilities, it could not be 
proven that the doctor’s negligence was the 
cause, given that other causes were just as 
likely. Lord Hope in Chester V Afshar 389 
stated that “law… provides remedies when 

387 [1969] 1 QB 428 
388 Wilsher V Essex Area Health Authority [1998] AC 
1074 
389 [2004] UKHL 41 [87] 
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duties have been beached.” And Stuart-
Smith LJ remarked in Holtby V Brigham & 
Cowan Ltd390, that “the court must do the 
best it can to achieve justice, not only to the 
claimant but the defendant, and among 
defendants.” 
 The courts have devised various 
benchmarks and tests to guide them in 
confronting these complicated situations, as 
outlined in Wilsher.391 For example, the 
decision in Bonnington Castings Ltd V 
Wardlaw392 was the House of Lords ruling 
that despite two potential competing causes 
by the defendants, if the defendant’s action 
materially contributed to the harm, then the 
defendants will be liable. Furthermore, the 
court of appeal expanded upon this decision 
in Holtby393 and said multiple causes which 
materially contributed to the harm would 
warrant proportionate damages based on 
each defendant’s negligent actions.   
 This approach away from the rigid 
but-for test illustrates just one example of 
when the courts were not shy from moving 
away from an established test. This is 
further demonstrated in the case of 
Fairchild V Glenhaven Funeral Services, 
where the House of lords affirmed that the 
but-for test would produce an unjust 
result.394 Therefore, it would not be fair to 
leave the claimant with no remedy in law. 
The House of Lords relied upon the case of 
McGhee V National Coal Board395, and in 
Baker V Corus stated that contributory 
negligence or increasing negligence would 
not be equally and severally dealt to all the 
defendants, but it would be proportional 
based upon each defendant’s negligence.396 

It should be noted that these cases are the 
exception to the general rule in which 
judges have departed, and they deal notably 
to cases of mesothelioma caused by 
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exposure to asbestos dust.397 Nonetheless, 
they demonstrate the point that judges have 
departed from established precedents to 
deal with the issue of causation.  

It should also be noted that 
Parliament passed the Compensation Act of 
2006 which retraced the steps in Barker and 
reverted to Fairchild. This meant that any or 
all employees found liable will be liable for 
the whole sum of damages, despite other 
sources which may have had an effect, 
including self-employment; however, s3 of 
the Compensation Act constricted this to 
only cases of mesothelioma caused by 
asbestos.398 Yet, Barker is still good law for 
any non-mesothelioma cases. 
 The courts once again had to stray 
from the established metaphors when they 
were confronted with a new type of 
causation in loss of chance. However, in 
these types of cases, the courts retreated to 
a rigid mathematical approach. The courts 
were more willing to recognize the injustice 
of the rigid approach in employment, 
business, and industrial cases, but not 
medical. Beginning with Hotson V East 
Berkshire HA399, the House of Lords 
applied a strict but-for test in the loss of 
chance of preventing paralysis to Hotson. 
The House of Lords stated that Hotson had 
been doomed when he came to the hospital 
because it was 75% likely that he would 
have developed paralysis despite proper 
diagnosis. Therefore, the loss chance of the 
doctor’s negligence did not amount to a 
greater than 50% chance of worsening his 
condition and could not be the cause of his 
paralysis. This reasoning was further 
reinforced by Gregg V Scott400 where the 
House of Lords affirmed that loss of chance 
had to be more than 50% to establish 
causation due to loss of chance. 

397 Jack O'Sullivan, “MESOTHELIOMA AND RISK AIRED IN 
THE COURT OF APPEAL” (2010) 69 The Cambridge Law 
Journal 10 
398 Sandy Steel, ‘Causation in English Tort Law: Still 
Wrong after all These Years’ (2012) 31(2) U Queensland 
LJ 243 
399 [1987] AC 750 
400 [2005] UKHL 2 
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 Leonard Hoffmann, in ‘Causation’, 
states that Professors H.L.A. Hart and A.M. 
Honoré, in developing theories on 
attributing responsibility in tort law, 
demonstrated that when judges established 
causation in a scenario, it was through 
“appealing to moral notions of what would 
fairly delimit the events for which a 
negligent defendant should be responsible 
for.”401 Hoffmann further states that the 
restriction of the but-for test can cause 
judges to stray from the established tests, 
particularly on the grounds of public 
policy.402 This certainly undermines the 
notion that judges retreat behind 
established tests to avoid articulating their 
true motivations. While judges do have 
established precedents to guide and aid 
them in straight forward cases, complex 
and multifaceted scenarios can present 
themselves to the court in a way which 
requires them to go beyond the established 
tests and articulate their reasoning. 
 However, in cases where there are 
multiple sufficient causes, the House of 
Lords has held that superseding events that 
obliterate original causes are sufficient to 
confine damages only to the point that the 
second event takes place. In Jobling V 
Associated Dairies Ltd 403, the House of 
Lords stated that the later sufficient cause 
of the harm had overtaken the original 
cause, and thus the defendant of the original 
cause would only be liable for damages up 
until the point of the second sufficient 
cause. This was a departure from Baker V 
Willoughby [1970] AC 467 where the 
House of Lords held that relieving the 
original defendant’s liability to another 
party might create a gap in damages which 
would be unfair and unjust. 
   Lastly, the Civil Liability Act 
1978 allows the court to easily appropriate 
damages between the different parties 
responsible for the harm caused. Hence, it 
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is unlikely that the courts would find a later 
act to break the chain of causation. In recent 
decades, this has been shown in Wright V 
Lodge404 where two defendants were held 
to be liable for the harm caused, despite the 
intervening act of the second defendant 
which caused much greater harm to occur 
due to negligent driving. In Wright, a lorry 
driver negligently hit a car parked on the 
side of the motorway, which caused it to 
overturn and hit oncoming traffic. The 
judges held that the lorry driver was 
reckless and negligent in driving and should 
bear the burden of the liability; however, 
the court also held that the car that was 
parked on the side of the motorway played 
a small part and contributed 10% of the 
liability. Once again, this demonstrated that 
judges do not retreat behind the established 
metaphors when necessary to deal out just 
and fair responsibility among the 
defendants.  

There are also cases where judges 
have departed from the established 
metaphors in recent decades regarding 
intervening acts by the claimants 
themselves. In McKew V Holland [1969] 3 
ALL ER 1621, the House of Lords rejected 
McKew’s claim that him falling down the 
stairs did break the chain of causation. 
Since McKew threw himself forward and 
sustained the injury, it superseded the 
previous negligence by his employer. This 
can be contrasted with the case of Wieland 
V Cyril Lord Carpets [1969] 3 All ER 1006, 
where the claimant took every precaution to 
avoid injury after the defendant’s 
negligence, but was injured by falling 
anyway. The House of Lords in this case 
held that because of her precautions, the 
chain of causation did not break. 
 Jonathan Morgan states that judges 
are now facing the legal responsibility of 
causation directly.405 Similarly, Marc 
Stauch states that the arcane test of but-for 
has many shortcomings which the judges 

404 Wright V Lodge [1993] 4 All ER 299  
405 "CAUSATION AND THE COMPULSIVE GAMBLER." 
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recognize.406 For example, it is impossible 
to establish whether the defendant’s breach 
was necessary for the harm that resulted to 
the claimant. Judges do not have the task of 
articulating causation in a scientific sense 
but rather in a legal framework. Established 
tests help, and judges often use them, but as 
demonstrated in cases above, judges have 
not been afraid to leave these tests to arrive 
at a decision based on fairness and justice. 
Once again, this shows that while some 
academics believe that there are established 
metaphors to aid judges in establishing 
causation, they are not always adhered to in 
all types of cases. 

In conclusion, the established but-
for test of causation might cover a wide 
variety of cases and remains the benchmark 
for claimants to overcome when looking to 
establish a valid claim in negligence -- but 
there are more complex situations which 
require the courts to articulate new and 
flexible tests to meet the challenges of the 
practical world. The courts have not shied 
away from articulating how to establish 
causation in negligence as evident by the 
cases outlined above. The rulings of 
Fairchild and Baker, where the courts 
attempted to depart from the rigid test to 
meet the ideals of law such as fairness and 
justice, are an example of this. Lord Justice 
Stuart-Smith stated in the case of Holtby 
that the court must do the best it can to 
achieve justice for the claimant and the 
defendant. Therefore, it is evident that 
judges do not retreat behind established 
tests and precedents in every circumstance. 
They can, and have, departed from the rigid 
tests to meet the challenges of establishing 
causation in complex scenarios. 
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